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This is an appeal froma judgnment entered by the Knox
County Circuit Court in a suit arising fromthe construction of a
private residential honme. John M Gerwels, Plaintiff-Appellant,
filed suit alleging that Curt T. Phillips, Defendant- Appell ee,
was |iable for defects in the construction of M. Gerwels' house,

for cost overruns, and for alleged defamatory statenents



concerning M. Cerwels. M. Phillips filed a counter-suit

seeki ng noni es owed for work perforned.

The Trial Court granted the Defendant’s notion for
summary judgnent on the Plaintiff’s defamation claim The
parties proceeded to trial on the construction contract clains.
The jury returned a verdict in favor of the Plaintiff in the
amount of $20, 000 and in favor of the Defendant on his counter-
claimin the amount of $8000, to be paid to the suppliers who

furnished materials and services for construction of the house.

The Plaintiff has raised five i ssues on appeal :

l. VWHETHER THE TRI AL COURT ERRED I N GRANTI NG PARTI AL
SUMVARY JUDGVENT TO DEFENDANT ON PLAI NTI FF S DEFANMATI ON
CLAIM

1. WHETHER THE TRI AL COURT ERRED I N DENYI NG
PLAI NTI FF* S MOTI ON FOR DI RECTED VERDI CT ON PHI LLI PS
COUNTERCLAI M

[11. WHETHER THE TRI AL COURT ERRONEOUSLY EXCLUDED THE
TESTI MONY OF TOM BREAZEALE

V. WHETHER THE TRI AL COURT ERRED I N DENYI NG
PLAI NTI FF*'S MOTI ON FOR A NEW TRI AL.

V. VHETHER THE COURT ERRED | N DENYlI NG PLAI NTI FF’ S
MOTI ON FOR A DI RECTED VERDI CT ON H S BREACH OF CONTRACT
CLAIM

For the reasons stated below, the decision of the Trial

Court is affirnmed in part and reversed in part.



l. Facts

The Plaintiff owned inproved | ake front property in
Loudon County where he planned to build a weekend house. After
receiving bids on the building contract, the Plaintiff contracted
with the Defendant to build the house. However, after subm ssion
of the original bid, the Plaintiff decided to change from
bui | ding a weekend house to building a pernmanent residence. The
Plaintiff submtted the new drawings to the Defendant for a
revised bid. The facts are in dispute as to whether the parties
contracted to keep the building costs bel ow $200, 000 or not.
However, the witten contract between the parties expressly

provi ded:

This contract is a “cost of construction contract” and
the Omer agrees to pay the Contractor for the work
described in the contract docunents and shall pay the
total cost of construction, which is approximtely
$200, 000. 00.

During construction of the house, the Plaintiff nade
sonme changes in the construction plans of the house. For
exanple, the original plans were to | eave the basenent area as
unfini shed storage space. However, the Plaintiff |ater
aut hori zed the Defendant to performadditional work to finish the
basenment. Eventually, the parties began to dispute the charges
for costs of construction in the invoices submtted by the

Defendant to the Plaintiff for paynent.

When the parties were unable to resolve their disputes,

the Plaintiff nailed two identical letters, one to the Knoxville



Home Buil ders Associ ati on and one to the Better Busi ness Bureau.

The letters stated the foll ow ng:

This is to request your help in getting my contractor,
Curt Phillips, who built ny house to adequately
conpensate ne for work not done, or inproperly done.

Until this is taken care of, | ask you to keep am open
file on M. Phillips so that others will know of this
unsati sfactory work. Also note that M. Phillips

exceeded contract costs by 50% and did not tell ne
until January, 1991 (two weeks before conpl etion).

The Better Business Bureau nuailed a copy of the Plaintiff’s
letter to the Defendant requesting the Defendant to reply to the
conplaint. The letter stated that “the nature of the conpl aint
and your response will be kept confidential.” The Defendant

responded to the conplaints of the Plaintiff and then stated:

M. CGerwels has a proven track record on not living to
constructural obligations.® He has had his prior

resi dence re-nodel ed and |iens were placed on that
residence at that tine.

This statenent provides the basis of the Plaintiff’s defamation

claim

Soon thereafter, negotiations between the parties broke
down. The Plaintiff has paid a total of $293,067.83 to the
Def endant for construction of the house. Bills submtted to the
Def endant by Morristown Dry Wall and Plastering Co. and
| andscaper Wayne Kitts, both subcontractors on the job, have not

been paid. Their bills were $6643 and $1486 respectively.

! The parties stipulated that the defendant meant “contractua

obligations.”



1. Defamation

The Trial Court granted the Defendant’s notion for
partial summary judgnent finding that the conplai ned of and
al | eged |i bel ous words of the Defendant were true and that there
was no publication of the alleged |libelous words by the
Defendant. It is axiomatic in Tennessee |law that publication is
an essential element of a libel action w thout which a conplaint

must be dism ssed. Applewhite v. Menphis State University, 495

S.W2d 190 (Tenn.1973); Freeman v. Dayton Scale Co., 159 Tenn.

413, 19 S.W2d 255 (1929); Wods v. Helm, 758 S.W2d 219

(Tenn. App. 1988). “Furthernore, we do not reach the matter of
privilege, malice or any other question until there is a

publication.™

The Def endant contends that it was not a publication
under Tennessee |law for himto respond to the desi gnated agents
of the Plaintiff, the Better Business Bureau and the Tennessee
Honme Buil ders Association. It is undisputed that the Plaintiff
requested their help in getting the Defendant “to adequately
conpensate ne for work not done, or inproperly done.” As a
result, the Plaintiff designated the Better Business Bureau and
t he Tennessee Hone Buil ders Association as his agents in the
letters to them This information was in turn conmunicated to
t he Def endant, who received a copy of the letters. As a result,
the statenments nmade by the Defendant to the Plaintiff’s
desi gnated agents are not to be considered as statenents

conmuni cated or publicized to third persons.



The Plaintiff asserts that the Trial Court should not
have granted sunmary judgnent because their is evidence from
which the jury could find that the statenent was made with
mal i ce. However, having concluded that there was no publication
and therefore no defamation, it is immaterial whether the
statenent was nade maliciously. A malicious statenent i s not
defamatory unless there is publication. Therefore, the Trial
Court properly granted the Defendant’s partial notion for summary
judgnment on the defamation claim Since our determ nation that
there was no publication of the alleged defamatory statenent is
di spositive of this issue, it is not necessary for us to address

whet her the statenent was true.

1. Def endant’s Counter-claim

The Plaintiff argues that the Trial Court should have
granted a directed verdict on the Defendant’s counter-claimto
recover unpaid subcontractor’s fees. The jury returned a verdict
on the counter-claimin the sum of $8000 to be paid to the two
contractors. The Court entered in the final judgnent that the
Def endant recover the sum of $8000, to be paid to Wayne Kitts in
t he ambunt of $1400 and Morristown Dry Wall and Pl aster Company

in the amount of $6600.

The Plaintiff argues that the Defendant did not have
standing to bring the clainms of the subcontractors because
“Phillips can not act as a private attorney general to enforce
obligations purportedly owed to others.” At trial, on cross-

exam nation, the Defendant was asked why he was asserting a claim



for the amount owed to Morristown Dry Wall and Pl aster Conpany.

The Def endant responded:

Way, sure; he didn’t pay his bill. [I’mobligated to
pay it if he doesn't. It was work done on his house,
and | hired that gentlenman, and |’'ve got to pay him

The Def endant was then asked whether the sane thing is true with

M. Kitts, the | andscaper. The Defendant repli ed:

Yes, sir. He hired hinm he asked ne about him he
hired him | referred the nan to him And | feel

sem -obligated that these people should be paid, you
know, this is not the first or second tine John Gerwels
didn't pay soneone on that job. And | felt obligated,
yes.

A subcontractor may not assert a contractual claim

agai nst a honeowner with whomthe subcontractor is not in

privity. See RS. Wlkerson v. RT. Fant & Co., 4 Tenn. App. 259

(1926); Eastern States Electrical Contractors, Inc. v. WlliamlL.

Crow Construction Co., 544 N. Y.S. 2d 600 (A D. 1 Dept.,

N. Y. Sup. Ct. App. Div. 1989). Therefore, Mrristown Dry Wall and

Pl ast eri ng Conpany does not have standing to sue M. GCerwels.

The Defendant is the only party who can sue the Plaintiff for

nonies owed. As a result, the Defendant had standing to bring
the suit to recover nonies owed to Morristown Dry Wall and

Pl ast eri ng Conpany. The counter-claimjudgnment of $6400 to be

paid to Morristown Dry Wall and Pl astering Conpany is affirmed.

However, M. Kitts was hired by the Plaintiff hinself
and not by the contractor. M. Kitts has privity of contract

with the Plaintiff and could bring suit on his own behalf to



recover nonies owed. Taillie v. Chedester, 600 S.W2d. 732

(Tenn. App. 1980). Therefore, the Defendant does not have standing
to sue on behalf of M. Kitts. The counter-claimjudgnent of

$1400 to be paid to M. Kitts is reversed and di sm ssed.

V. Expert Testinony

The Plaintiff clainms that the Trial court erred in not
all owi ng Tom Breazeale, the Plaintiff’'s insurance agent for his
honmeowner policy, to testify as to the replacenent cost of the
house. The Plaintiff sought to have M. Breazeale testify that
t he replacenment cost of the house is $196,600. However, in a
hearing outside the presence of the jury, M. Breazeale testified
that the figure represented the value that the insurance
conpani es field underwiter placed on the house. According to
M. Breazeale, field underwiters are specialists who nake

i nspections of buildings and then put a value on the structure.

Hearsay is defined as “a statenent, other than one nade
by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted.”
Rul e 801(c) of the Tennessee Rules of Evidence. Since the
opinion of the filed underwiter is hearsay, it is adm ssible
only if it falls into one of the hearsay exceptions. The
Plaintiff clains that M. Breazeale is an expert pursuant to Rule
702 of the Tennessee Rules of Evidence. As a result, the field
underwiter’s testinony is adm ssible as data relied upon by M.
Breazeale in formng his opinion as to the val ue of the house

pursuant to Rule 703 of the Tennessee Rul es of Evidence.



However, the Plaintiff was required to establish M.
Breazeal e as an expert to the satisfaction of the Trial Court.
This Court reviews the trial court’s decision as to whether a
person is qualified as an expert under an abuse of discretion

standard. State v. Anderson, 880 S.W2d. 720 (Tenn.Cri m App.

1994). The Trial Court found that M. Breazeal e was not an
expert conpetent to testify as to the value of the Plaintiff’s
house because he was nerely repeating the opinion of the field
witer as to the value of the house and was not providing his
expert opinion as to the value of the house. Since the Plaintiff
did not adequately establish that M. Breazeal e was even
qualified to give an expert opinion as to the value of the house,

we find no abuse of discretion by the Trial Court.?

V. Motion for a New Tri al

The Plaintiff contends that the Trial Court erred in
denying the Plaintiff’s notion for a new trial because the jury’'s
verdict is inconsistent with the evidence of the Plaintiff’s
claimfor rei nbursenent for overcharges and that the jury’s
verdict is inconsistent with the evidence on the Plaintiff’s
clai mfor danmages for defects in construction. The rule of an
appellate court in reviewing a jury verdict is well defined in
the law. “Findings of fact by a jury in civil actions shall be

set aside only if there is no material evidence to support the

verdict.” Rule 13(d) of the Tennessee Rul es of Appellate
2 We also note that it is within the sound discretion of the tria
court to admt evidence under Rule 703 that is not otherw se adm ssi bl e. “1f

the bases of expert testinony are not independently adm ssible, the tria
judge should either prohibit the jury from hearing the foundation testinmony or
shoul d deliver a cautionary instruction.” Rul e 703, Tennessee Rul es of

Evi dence, Advi sory Comm ssion Comments.
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Procedure. This Court’s review does not include weighing the
evi dence or deciding where the preponderance lies, but nerely to
determ ne whether there is material evidence to support the

verdict. Budiselich v. Rigsbhy, 639 S.W2d 663 (Tenn. App. 1982).

When a jury verdict is approved by a trial court, the appellate
court does not weigh the evidence, but rather determ nes whether
there is material evidence to support the jury's verdict. Gven

v. Low, 661 S.W2d. 687 (Tenn.App.1983); Loftis v. Finch, 491

S.wW2d. 370 (Tenn. App. 1972). W find that there is nmateri al
evidence to support the jury's verdict. Consequently, this

contention of the Plaintiff is wthout nmerit.

Vi . Motion for Directed Verdict

The Plaintiff contends that the Trial Court erred in
not directing a verdict on his breach of contract claim In
light of the jury finding for the Plaintiff on his breach of

contract claim we find that the Plaintiff’s position is noot.

The Plaintiff also argues that the jury should have
assessed danages at $90, 000, the cost of replacing defects in the
house. The Plaintiff contends that the proper neasure of danmages
in a breach of a construction contract to build a hone or
personal residence is the cost of making the structure conply

with the specifications. In Edenfiled v. Wodl awmm Mnor, Inc.,

62 Tenn. App. 280, 462 S.W2d 237 (1970), the Court held that the
proper neasure of danages for defects in the construction of a
residential building or home is the cost of repairing the
building to make it neet the plans or specifications, rather than

the difference in value of the hone as contracted or as
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constructed.® Thus, the Plaintiff argues that since the only
proof as to the cost of reconstruction is the $90,000 figure

testified to by his expert, he is entitled to a $90, 000 judgmnent.

This Court is not willing to accept the Plaintiff’s
argunment that expert testinony concerning the neasure of damages

I's conclusive upon a jury. The Suprene Court has stated:

[ T] his opinion testinony -- although not contradicted
by an opposing contrary opinion -- is not conclusive.
Expert opinions, at |east when dealing with highly
conplicated and specific matters, are not ordinarily
conclusive in the sense that they nust be accepted as
true on the subject of their testinony, but are purely
advisory in character and the trier of facts nay pl ace
what ever weight it chooses upon such testinony and nmay
reject it, if it finds that it is inconsistent with the
facts in the case or otherw se unreasonable. Even in

t hose instances in which no opposing expert evidence is
offered, the trier of facts is still bound to decide
the issue upon its own fair judgnent, assisted by the
expert testinony. Act-OLane Gas Service Co. v. Hall
35 Tenn. App. 500, 248 S.W2d 398 (1951). In our view,
this is especially true when the opinion, as in this
case, anmounts to no nore than prediction and
specul ati on.

G bson v. Ferguson, 562 S.W2d. 188, 189 (Tenn.1976). The

general rule in this State is that expert testinony is not
conclusive unless it is of such a technical or scientific nature
that | aynen may be supposed to have insufficient know edge upon

which to base a correct judgnent. England v. Burns Stone Co.

nc., 874 S.W2d 32 (Tenn. App. 1993). The expert in this case

does not fall into this category. Therefore, we affirmthe

jury’s verdict of $20, 000.

VI1. Concl usion

3 It is undisputed that the jury was properly instructed as to the
I aw.
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For the foregoing reasons, we affirmthe Trial Court in
all respects except that we reverse the $1400 judgnment to be paid
to M. Kitts. The cause is remanded for collection of the
judgnments and costs below. Costs of Appeal are adjudged one-half

agai nst the Plaintiff and one-half agai nst the Defendant.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMiurray, J.
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