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We  a r e  c a l l e d upon on t hi s  a ppe a l  t o  c ons t r ue  Rul e  3 a nd

Rul e  4,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  i n  pa r a  ma t e r i a .  The

t r i a l  c our t  de t e r mi ne d t ha t  s e r vi c e  of  pr oc e s s  i n  t hi s  c a s e  wa s  not

t i me l y r e t ur ne d i n  a c c or da nc e  wi t h Rul e  3 a nd t ha t  t he  s t a t ut e  of

l i mi t a t i ons  wa s  not  t he r e by t ol l e d.   We  a f f i r m t he  j udgme nt  of  t he

t r i a l  c our t .

The  ba s i c  f a c t s  a r e  not  di s put e d.   The  pl a i nt i f f  he r e ,  Fi r s t

Te nne s s e e  Ba nk,  obt a i ne d a  j udgme nt  a ga i ns t  t he  de f e nda nt  on Ma y

17,  1983.   On Ma y 13,  1993,  t he  pl a i nt i f f  i ni t i a t e d t hi s  a c t i on t o

r e ne w t he  j udgme nt  a nd pr e ve nt  t he  10 ye a r  s t a t ut e  of  l i mi t a t i ons

a ppl i c a bl e  t o  j udgme nt s  ( T. C. A.  §  28- 3- 110)  f r om e xt i ngui s hi ng t he

j udgme nt .

Summons e s  we r e  t i me l y i s s ue d on s i x  oc c a s i ons .   The  f i r s t  f i ve

di d not  r e s ul t  i n  pr ope r  s e r vi c e .   The  s i xt h s ummons  wa s  i s s ue d on

Nove mbe r  15,  1994,  a nd s e r ve d on t he  de f e nda nt ,  a l ong wi t h a  c opy

of  t he  c ompl a i nt .   Se r vi c e  wa s  ma de  on Nove mbe r  30,  1994.   For

r e a s ons  not  c l e a r  i n  t he  r e c or d,  t he  pr oc e s s  s e r ve r  di d not  ma ke  a

r e t ur n t o  t he  c our t  unt i l  s ome t i me  be t we e n De c e mbe r  19,  1994,  a nd

J a nua r y 6,  1995.   The  a f f i da vi t  of  t he  pr oc e s s  s e r ve r  wa s  f i l e d on

Ma r c h 8,  1996.

On De c e mbe r  27,  1994,  t he  de f e nda nt  f i l e d a  l e ngt hy mot i on  t o

di s mi s s ,  a s s e r t i ng,  a mong ot he r  t hi ngs ,  t ha t  t he  s e r vi c e  of  pr oc e s s
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wa s  not  s uf f i c i e nt  t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons  r e f e r r e d t o

a bove .   I n  ma ki ng t hi s  a s s e r t i on,  t he  de f e nda nt  r e l i e s  upon t he

pr ovi s i ons  of  Rul e  3 ,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .   At  t i me s

ma t e r i a l  t o  t he  i s s ue s  he r e ,  Rul e  3  pr ovi de d a s  f ol l ows :

Rul e  3.  Comme nc e me nt  of  Ac t i on.   Al l  c i vi l  a c t i ons  a r e
c omme nc e d by f i l i ng a  c ompl a i nt  a nd s ummons  wi t h t he
c l e r k of  t he  c our t .  An a c t i on  i s  c omme nc e d wi t hi n t he
me a ni ng of  a ny s t a t ut e  of  l i mi t a t i ons  upon s uc h f i l i ng of
a  c ompl a i nt  a nd s ummons ,  whe t he r  pr oc e s s  be  i s s ue d or  not
i s s ue d a nd whe t he r  pr oc e s s  be  r e t ur ne d  s e r ve d or  un-
s e r ve d.   I f  pr oc e s s  r e ma i ns  uni s s ue d f or  30 da ys  or  i s
not  s e r ve d or  i s  not  r e t ur ne d wi t hi n 30 days  f r om
i s s uanc e ,  r e gar dl e s s  of  t he  r e as on,  t he  pl a i nt i f f  c a nnot
r e l y upon t he  or i gi na l  c omme nc e me nt  t o  t ol l  t he  r unni ng
of  a  s t a t ut e  of  l i mi t a t i ons  unl e s s  t he  pl a i nt i f f  e i t he r ;

( 1)  Cont i nue s  t he  a c t i on by obt a i ni ng i s s ua nc e  of  ne w
pr oc e s s  wi t hi n 6 mont hs  f r om i s s ua nc e  of  t he  pr e vi ous
pr oc e s s  or ,  i f  no pr oc e s s  i s s ue d,  wi t hi n 6 mont hs  f r om
t he  f i l i ng of  t he  c ompl a i nt  or  s ummons ,  or

( 2)   Re c omme nc e s  t he  a c t i on wi t hi n 1 ye a r  f r om t he
i s s ua nc e  of  t he  or i g i na l  pr oc e s s ,  or  i f  no pr oc e s s
i s s ue d,  wi t hi n 1 ye a r  f r om t he  f i l i ng of  t he  or i gi na l
c ompl a i nt  a nd s ummons .

( Al l  e mpha s i s  a dde d) .

I t  i s  undi s put e d t ha t  t he  a ppe l l a nt  di d not  c ompl y e i t he r  wi t h

s ubpa r a gr a ph ( 1)  or  ( 2) .  The  a ppe l l e e  a r gue s  t ha t  t he  unde r l i ne d

pr ovi s i ons  s e t  out  a bove  pr e ve nt  t he  a ppe l l a nt  f r om r e l yi ng on t he

f i l i ng  da t e  of  t he  or i gi na l  c ompl a i nt  i n t hi s  a c t i on t o t ol l  t he

s t a t ut e  of  l i mi t a t i ons .   The  a ppe l l a nt ,  on t he  ot he r  ha nd,  a r gue s

t ha t  Rul e  4 ,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  i s  c ont r ol l i ng.

Rul e  4. 03 pr ovi de s  a s  f ol l ows :
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4. 03 Summons  -  Re t ur n.  ( 1)  The  pe r s on s e r vi ng t he  s ummons
s ha l l  pr ompt l y a nd wi t hi n t he  t i me  dur i ng whi c h t he
pe r s on s e r ve d mus t  r e s pond,  ma ke  pr oof  t he r e of  t o  t he
c our t  a nd s ha l l  i de nt i f y  t he  pe r s on s e r ve d a nd s ha l l
de s c r i be  t he  ma nne r  of  s e r vi c e .  I f  a  s ummons  i s  not
s e r ve d wi t hi n t hi r t y ( 30)  da ys  a f t e r  i t s  i s s ua nc e ,  i t
s ha l l  be  r e t ur ne d  wi t h t he  r e a s ons  f or  t he  f a i l ur e  t o
s e r ve  s t a t e d  t he r e on.  The  pl a i nt i f f  ma y obt a i n ne w
s ummons e s  f r om t i me  t o t i me ,  a s  pr ovi de d i n Rul e  3 ,  a f t e r
a ny pr i or  s ummons  ha s  be e n r e t ur ne d uns e r ve d,  or  i n  t he
e ve nt  t ha t  s uc h pr i or  s ummons  ha s  not  be e n r e t ur ne d
wi t hi n t hi r t y ( 30)  da ys  a f t e r  i t s  i s s ua nc e .  ( Empha s i s
a dde d) .

 

We  wi l l  be gi n our  a na l ys i s  by not i ng t ha t  t he  pr oc e s s  i n

que s t i on he r e  i s  l e a di ng pr oc e s s  a nd t he  t i me  dur i ng whi c h t he

pe r s on s e r ve d mus t  r e s pond i s  t hi r t y  da ys  f r om t he  s e r vi c e  of

pr oc e s s  on a n or i gi na l  c ompl a i nt .   The r e f or e ,  a ny  pr oc e s s  i s s ue d

on a n or i gi na l  c ompl a i n t ,  pr ope r l y s e r ve d a nd r e t ur ne d wi t hi n 30

da ys  of  s e r vi c e  i s  va l i d  pr oc e s s  f or  t he  pur pos e  of  c onf e r r i ng

pe r s ona l  j ur i s di c t i on upon t he  pe r s on s e r ve d.

We  be l i e ve  t ha t  unde r  t he  pr onounc e me nt s  of  our  Supr e me  Cour t ,

t he  Rul e s  of  Ci vi l  Pr oc e dur e  a r e  t o  be  c ons t r ue d i n  t he  s a me  wa y

a nd ma nne r  a s  s t a t ut e s  a r e  c ons t r ue d.

. . .  [ W] e  r e j e c t  out  of  ha nd [ t he ]  c onc l us i on  t ha t
t he  " Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  a r e  not  l a ws . "
The s e  r ul e s ,  a l ong wi t h t he  Rul e s  of  Cr i mi na l  Pr oc e dur e
a nd t he  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  a r e  " l a ws "  of  t hi s
s t a t e ,  i n  f ul l  f or c e  a nd e f f e c t ,  unt i l  s uc h t i me  a s  t he y
a r e  s upe r s e de d by l e gi s l a t i ve  e na c t me nt  or  i nc ons i s t e nt
r ul e s  pr omul ga t e d by t hi s  Cour t  a nd a dopt e d by t he
Ge ne r a l  As s e mbl y.  Any ot he r  c ons t r uc t i on woul d t hwa r t ,
f r us t r a t e  a nd e ma s c ul a t e  t he s e  mode r n a nd pr ogr e s s i ve
r ul e s  . . .  .
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De pa r t me nt  of  Huma n Se r vi c e s  v .  Va ughn,  595 S. W. 2d 62 ( Te nn.  1980) .

The  f a mi l i a r  r ul e  f or  s t a t ut or y c ons t r uc t i on i s  a s  f ol l ows :

The  c a r di na l  r ul e  of  Te nne s s e e  s t a t ut or y i nt e r pr e t a -
t i on i s  t o  a s c e r t a i n  a nd gi ve  e f f e c t  t o  t he  i nt e nt  a nd
pur pos e  of  t he  Le gi s l a t ur e  i n  r e l a t i on t o  t he  s ubj e c t
ma t t e r  of  t he  l e gi s l a t i on,   a l l  r ul e s  of  c ons t r uc t i on
be i ng but  a i ds  t o  t ha t  e nd.  Ri ppe t h v.  Conne l l y ,  60 Te nn.
App.  430,  447 S. W. 2d 380,  381 ( 1969) .  A s t a t ut e  mus t  be
c ons t r ue d s o a s  t o  a s c e r t a i n  a nd gi ve  e f f e c t  t o  t he
i nt e nt  a nd pur pos e  of  t he  l e gi s l a t i on ,  c ons i de r i ng t he
s t a t ut e  a s  a  whol e  a nd gi vi ng wor ds  t he i r  c ommon a nd
or di na r y me a ni ng.  Ma r i on Count y Boa r d of  Commi s s i one r s  v .
Ma r i on Count y El e c t i on Commi s s i on,  594 S. W. 2d 681 ( Te nn.
1980) .  The  c our t  s houl d a s s ume  t ha t  t he  Le gi s l a t ur e  us e d
e a c h wor d i n  t he  s t a t ut e  pur pos e l y a nd t ha t  t he  us e  of
t he s e  wor ds  c onve ye d s ome  i nt e nt  a nd  ha d  a  me a ni ng a nd
pur pos e .  Ande r s on Fi s h & Oys t e r  Compa ny v.  Ol ds ,  197
Te nn.  604,  277 S. W. 2d 344 ( 1955) .  Se e  a l s o Cr owe  v.
Fe r gus on,  814 S. W. 2d 721 ( Te nn.  1991) .  Whe r e  t he  l a ngua ge
c ont a i ne d wi t hi n t he  f our  c or ne r s  of  a  s t a t ut e  i s  pl a i n,
c l e a r ,  a nd una mbi guous  a nd t he  e na c t me nt  i s  wi t hi n
l e gi s l a t i ve  c ompe t e nc y,  " t he  dut y of  t he  c our t s  i s  s i mpl e
a nd obvi ous ,  na me l y,  t o  s a y s i c  l e x s c r i pt a  [ t he  l a w i s
s o wr i t t e n] ,  a nd obe y i t . "  Mi l l e r  v .  Chi l dr e s s ,  21 Te nn.
( 2 Hum. )  320,  321- 22 ( 1841) .  

I n a ddi t i on t o  t he  a bove  c a nons  of  c ons t r uc t i on,  we  mus t  a l s o

r e c ogni z e  t ha t  i t  i s  t he  c our t ' s  dut y t o  r e c onc i l e  pr ovi s i ons  t o

gi ve  t he m a  c ons i s t e nt  me a ni ng a nd ha r moni z e  t he  pur pos e s  of  e a c h.

Di ngma n v.  Ha r ve l l ,  814 S. W. 2d 362 ( Te nn.  App.  1991) ;  Ke nt uc ky-

Te nne s s e e  Cl a y Co.  v .  Huddl e s t on,  922 S. W. 2d 539 ( Te nn.  App.  1995.

I n a ddi t i on,  a n a c t  s houl d be  c ons t r ue d i n  pa r a  ma t e r i a  wi t h a l l

ot he r  a c t s  on t he  s a me  s ubj e c t .  St a t e  v.  Mc Ewe n,  143 Te nn.  591,  224

S. W.  167 ( 1920) .  
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We  a r e  c onvi nc e d by our  r e a di ng of  Rul e s  3  a nd 4 of  t he

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  t ha t  t he  t wo r ul e s  c a n be

r e c onc i l e d wi t hout  f or c e d or  s ubt l e  c ons t r uc t i on t ha t  woul d l i mi t

or  e xt e nd t he  me a ni ng of  t he  l a ngua ge  c ont a i ne d i n  e i t he r .

We  a r e  of  t he  opi ni on t ha t  Rul e s  3  a nd 4 a ddr e s s  di f f e r i ng

c onc e pt s  a nd a r e  not  i nc ons i s t e nt  i n  a ny wa y.   Rul e  3  i s  di r e c t e d

t owa r d c omme nc e me nt  of  a c t i ons ;  whe n t he  c omme nc e me nt  t ol l s  t he

s t a t ut e  of  l i mi t a t i ons ;  a nd t he  c i r c ums t a nc e s  unde r  whi c h t he

pl a i nt i f f  ma y pr e ve nt  t he  s t a t ut e  of  l i mi t a t i ons  f r om r unni ng.   The

pr ovi s i ons  of  Rul e  3  a r e  c l e a r  a nd una mbi guous .   Gi vi ng t he  wor ds

t he i r  na t ur a l  me a ni ng,  i f  pr oc e s s  i s  not  r e t ur ne d wi t hi n 30 da ys

f r om i s s ua nc e ,  r e gar dl e s s  of  t he  r e as on t he  pl a i nt i f f  c annot  r e l y

upon t he  or i gi nal  c omme nc e me nt  t o t ol l  t he  r unni ng of  t he  s t at ut e

of  l i mi t at i ons .  The r e  a r e  onl y t wo e xc e pt i ons ,  i . e . ,  obt a i ni ng ne w

pr oc e s s  wi t hi n 6 mont hs  or  r e c omme nc e me nt  of  t he  a c t i on wi t hi n one

ye a r  a s  s e t  out  a bove  i n  s ubpa r a gr a phs  ( 1)  a nd ( 2)  of  Rul e  3 .   Thi s

pr opos i t i on s e e ms  t o  ha ve  be e n s e t t l e d by our  Supr e me  Cour t  i n

Ada ms  v.  Ca r t e r  Count y Me m.  Hos p. ,  548 S. W. 2d 307 ( Te nn.  1977) ,

whe r e i n t he  c our t  s t a t e d:

The  Rul e s  pl a i nl y c ont e mpl a t e  t ha t  a  s ummons  wi l l  be
e i t he r  s e r ve d wi t h i n  t hi r t y da ys  a f t e r  i t s  i s s ua nc e  or
r e t ur ne d uns e r ve d pr ompt l y a t  t he  e nd of  t ha t  pe r i od of
t i me .  The y c ont a i n no e xpr e s s  pr ovi s i on t o  gove r n t he
s i t ua t i on pr e s e nt e d he r e ,  i n  whi c h t he  s ummons  i s  ne i t he r
s e r ve d nor  r e t ur ne d uns e r ve d a t  t he  e nd of  t he  t hi r t y  da y
pe r i od.  Ne ve r t he l e s s ,  t he  pl a i nt i f f  c a nnot  s i t  i dl y by
whe n c onf r ont e d wi t h s uc h a  s i t ua t i on.  We  hol d t ha t  whe n
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t he  s ummons  i s  not  r e t ur ne d a t  t he  e nd of  t hi r t y  da ys
f ol l owi ng i t s  i s s ua nc e ,  t he  pl a i nt i f f  mus t  a ppl y f or  a nd
obt a i n i s s ua nc e  of  ne w pr oc e s s  wi t hi n s i x  mont hs ,  or
r e c omme nc e  t he  a c t i on wi t hi n one  ye a r ,  of  t he  e nd of  s a i d
t hi r t y da ys  pe r i od i n  or de r  t o  pr e s e r ve  t he  or i gi na l
c omme nc e me nt  of  t he  a c t i on a s  a  ba r  t o  t he  r unni ng of  a
s t a t ut e  of  l i mi t a t i ons .

Ada ms ,  pa ge  309.  Se e  Al s o Li t t l e  v .  Fr a nc e s c hi ni ,  688 S. W. 2d 91.

On t he  ot he r  ha nd,  Rul e  4  a ddr e s s e s  t he  wa y a nd ma nne r  a nd by

whom pr oc e s s  ma y be  s e r ve d.   I t  s e e ms  a bunda nt l y  c l e a r  t ha t  i f

pr oc e s s  i s  s e r ve d a nd pr ope r  r e t ur n i s  ma de  a s  pr ovi de d i n  Rul e  4 ,

t he  pr oc e s s  pos s e s s e s  t he  ne c e s s a r y va l i di t y  t o  br i ng t he  pe r s on

s e r ve d be f or e  t he  c our t  f or  j ur i s di c t i ona l  pur pos e s .   Pr oc e s s  ma y

be  va l i d unde r  Rul e  4 ,  b ut  s t i l l  i ns uf f i c i e nt  t o t ol l  t he  s t a t ut e

of  l i mi t a t i ons  a s  pr ovi de d by Rul e  3.   Rul e  4  i s  i n  no wa y i nt e nde d

t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons .   The r e f or e ,  e ve n i f  s e r vi c e  i s

c ompl e t e  a nd va l i d  unde r  Rul e  4 ,  i f  t he  r e qui r e me nt s  of  Rul e  3  ha ve

not  be e n me t ,  t he  s t a t ut e  of  l i mi t a t i ons  i s  not  t ol l e d.

We  be l i e ve  t ha t  t hi s  i nt e r pr e t a t i on  pr e s e r ve s  t he  i nt e gr i t y

a nd e f f i c a c y of  bot h r ul e s  wi t hout  doi ng ha r m t o e i t he r .   To

i nt e r pr e t  t he  r ul e s  di f f e r e nt l y  woul d r e s ul t  i n  a n i r r e c onc i l a bl e

c onf l i c t  be t we e n t he  t wo r ul e s .   I t  i s  t hi s  Cour t ' s  dut y t o

r e c onc i l e  c onf l i c t i ng pr ovi s i ons  t o  gi ve  t he m a  c ons i s t e nt  me a ni ng

a nd ha r moni z e  t he  pur pos e s  of  e a c h.  Di ngma n v.  Ha r ve l l ,  s upr a ,  a nd

Huddl e s t on,  s upr a .
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We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd s ur e t i e s  a nd

t he  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J udge

___________________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge
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 )
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)
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C O N C U R R I N G   O P I N I O N

Franks. J.

I have concurred in Judge McMurray’s opinion which, in my view, properly

applies the procedural rules to this case.  I write separately, however, because I strongly

believe the Rules should make court procedures simple and efficient.  Rule 3, T.R.C.P.

has been amended several times, yet in my view it remains complex and contains pitfalls

for the unwary.  It retains some of the complexities of the old common law pleadings,

which the rules were designed to avoid.

In this case the defendant had ostensibly evaded service of process on

numerous occasions, and the process that was ultimately served upon him was properly

issued and served within thirty days of issuance, but was not returned within thirty days

of issuance as Rule 3 requires to toll the statute of limitations.  The problems this

provision creates far outweigh any benefit it may have.  It is an anomaly to say on the one



10

hand the you have thirty days to serve process, but on the other to say process has to be

returned within thirty days.

I believe the courts and litigants would be better served if Rules 3 and 4

were revised to more nearly track the Federal Rules of Civil Procedure in this regard.

________________________

Herschel P. Franks, J.


