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O P I  N I  O N

   Godda r d,  P. J .

The  pr i nc i pa l - - a nd,  i n  our  vi e w,  t he  de t e r mi na t i ve - -

i s s ue  pr e s e nt e d i n  t hi s  Rul e  9  I nt e r l oc ut or y a ppe a l  i s  whe t he r  a

pl e a  of  doubl e  j e opa r dy i n  whi c h t he  unde r l yi ng c r i mi na l

pr os e c ut i on wa s  di s mi s s e d on t he  gr ound t ha t  t he  Tr i a l  Cour t
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e r r one ous l y gr a nt e d a  mi s t r i a l  i n t he  f i r s t  c r i mi na l  c a s e  i s  a

t e r mi na t i on f a vor a bl e  t o t he  Pl a i nt i f f .

The  Tr i a l  Cour t  he l d t ha t  i t  wa s  a nd ove r r ul e d t he

De f e nda nt s '  mot i on f or  s umma r y j udgme nt ,  r e s ul t i ng i n  t hi s

a ppe a l .

At  t he  out s e t ,  we  obs e r ve  t he r e  a r e  pr oc e dur a l  de f e c t s

i n  t he  De f e nda nt s '  a t t e mpt  t o  a ppe a l .

Fi r s t ,  i t  doe s  not  a ppe a r  t ha t  De f e nda nt  Wa l t e r  

Br ummi t  e ve r  move d f or  a  Rul e  9  a ppe a l .   Se c ond,  t he  mot i on of

t he  ot he r  De f e nda nt s ,  Sout he r n Fi na nc e  a nd Thr i f t  Cor por a t i on a nd

Hor a c e  Br ummi t  wa s  not  f i l e d wi t hi n t he  30- da y pe r i od ma nda t e d by

Rul e  9.   Howe ve r ,  i n  t he  i nt e r e s t  of  j udi c i a l  e c onomy,  we  be l i e ve

i t  a ppr opr i a t e  t o  wa i ve  a l l  unc ompl i e d wi t h r ul e s  a s  t o  s uc h

a ppe a l s  a nd a ddr e s s  t he  me r i t s  of  t hi s  c a s e .

The  ge ne s i s  of  t he  s ui t  gi vi ng r i s e  t o  t hi s  a ppe a l  wa s

a  c r i mi na l  pr os e c ut i on ( i ni t i a t e d by pr e s e nt me nt  r e t ur ne d i n

Apr i l  1991)  f or  e mbe z z l e me nt  a ga i ns t  t he  Pl a i nt i f f ,  Nor ma  J e a n

Fos he e ,  a  28- ye a r  e mpl oye e  of  Sout he r n Fi na nc e  a nd Thr i f t

Cor por a t i on.   The  Cor por a t i on wa s  owne d by Wa l t e r  Br ummi t .   I n

1985 he  pur c ha s e d 100 pe r c e nt  of  t he  c or por a t e  s t oc k f r om hi s

f a t he r ,  Hor a c e  Br ummi t ,  who ha d r e ma i ne d a c t i ve  i n  t he  bus i ne s s

unt i l  1988 a nd wa s  i ns t r ume nt a l  i n  i nve s t i ga t i ng t he  ma t t e r

gi vi ng r i s e  t o  t he  c r i mi na l  pr os e c ut i on a nd i n  s e c ur i ng a
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c onf e s s i on f r om t he  Pl a i nt i f f  whi c h s he  a dmi t s  s i gni ng,  but

c ont e nds  wa s  a s  a  r e s ul t  of  dur e s s  by Hor a c e  Br ummi t .   

Dur i ng di r e c t  e xa mi na t i on i n t he  c r i mi na l  t r i a l ,  t he

Pl a i nt i f f ,  i n  a n unr e s pons i ve  a ns we r  t o  one  of  he r  c ouns e l ' s

que s t i ons ,  vol unt e e r e d t he  f a c t  t ha t  " I  e ve n of f e r e d t o  t a ke  a

l i e  de .  .  .  . "   He r  a ns we r  wa s  i nt e r r upt e d by a n obj e c t i on by t he

As s i s t a nt  At t or ne y Ge ne r a l .   The  St a t e  t he n move d f or  a  mi s t r i a l

whi c h t he  Tr i a l  J udge  gr a nt e d.   Pr i or  t o  t he  c omme nc e me nt  of  t he

s e c ond t r i a l ,  t he  Pl a i nt i f f  e nt e r e d a  pl e a  of  doubl e  j e opa r dy

whi c h wa s  ove r r ul e d by t he  Tr i a l  Cour t .   An i nt e r l oc ut or y a ppe a l

wa s  pe r f e c t e d t o  t he  Cour t  of  Cr i mi na l  Appe a l s ,  whi c h f ound t ha t

t he  gr a nt i ng of  t he  mi s t r i a l  wa s  e r r or  a nd a ny pr e j udi c e

r e s ul t i ng t o t he  St a t e  f r om t he  Pl a i nt i f f ' s  t e s t i mony c oul d a nd

s houl d ha ve  be e n r e me di e d by c ur a t i ve  i ns t r uc t i ons .   The  Cour t  of

Cr i mi na l  Appe a l s  t he r e upon s us t a i ne d t he  pl e a  a nd di s mi s s e d t he

pr os e c ut i on.   St a t e  v .  Fos he e ,  a n unr e por t e d opi ni on of  t he  Cour t

of  Cr i mi na l  Appe a l s ,  f i l e d i n  Knoxvi l l e  on Nove mbe r  18,  1993.

The r e a f t e r ,  a  c ompl a i nt  i n  t he  pr e s e nt  c a s e  wa s  f i l e d,

a dva nc i ng t he  f ol l owi ng t he or i e s :

1. Ci vi l  c ons pi r a c y

2. Out r a ge ous  c onduc t

3. I nt e nt i ona l  i nf l i c t i on of  e mot i ona l  di s t r e s s

4.   Ma l i c i ous  a bus e  of  pr oc e s s

5. Ma l i c i ous  pr os e c ut i on
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The  Tr i a l  Cour t  gr a nt e d s umma r y j udgme nt  t o  a l l

De f e nda nt s  a s  t o  a l l  t he or i e s  of  r e c ove r y e xc e pt  t ha t  f or

ma l i c i ous  pr os e c ut i on.

I n r e s pons e  t o  t he  ma l i c i ous  pr os e c ut i on c ount ,  t he

De f e nda nt s - - a s  s e t  out  i n  t he i r  br i e f - - i nt e r pos e d t he  f ol l owi ng

de f e ns e s :

1. Tha t  t he r e  wa s  not  a  " f i na l  a nd f a vor a bl e
t e r mi na t i on"  of  t he  c r i mi na l  a c t i on i n  f a vor  of  t he
Pl a i nt i f f  a s  r e qui r e d by l a w;

2. Tha t  t he  r e c or d a s  a  whol e  e s t a bl i s he d
wi t hout  c ont r a di c t i on t ha t  none  of  t he  De f e nda nt s  ha d
s uf f i c i e nt  c ont r ol  ove r  or  i nvol ve me nt  i n  t he  c r i mi na l
a c t i on t o  s uppor t  a n a c t i on a ga i ns t  a ny of  t he m;
( Empha s i s  i n  or i gi na l . )

3 . Tha t  t he  r e c or d a s  a  whol e  f a i l e d t o  r e f l e c t
a ny pr oof  of  ma l i c e  on t he  pa r t  of  a ny De f e nda nt ;  a nd

4. Tha t  t he r e  wa s  pr oba bl e  c a us e  a s  a  ma t t e r  of
l a w t o s uppor t  t he  pr os e c ut i on of  t he  Pl a i nt i f f .

5 . .  .  .  De f e nda nt ,  Hor a c e  Br umi t ,  f ur t he r
a s s e r t e d t ha t  t he r e  wa s  no pr oof  wha t s oe ve r  of  a ny
i nvol ve me nt  on hi s  pa r t  i n  t he  pur s ui ng of  t he  c i vi l
a c t i on.

The  De f e nda nt s '  a ppe a l ,  whi c h wa s  gr a nt e d by t he  Tr i a l

J udge ,  que s t i ons  hi s  a c t i on i n  ove r r ul i ng e a c h of  t he  f or e goi ng

de f e ns e s .  

J udge  Sa nde r s ,  i n  Bowma n v.  Br e e de n,  a n unr e por t e d

opi ni on of  t hi s  Cour t ,  f i l e d i n  Knoxvi l l e  on De c e mbe r  20,  1988,

f ound t ha t  di s mi s s a l  of  a  c r i mi na l  pr os e c ut i on on pa yme nt  of

c os t s  by t he  de f e nda nt  wa s  not  a  f a vor a bl e  r e s ol ut i on.   I n  t he
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c our s e  of  hi s  opi ni on he  e nunc i a t e d t he  pr oof  ne c e s s a r y t o

s uppor t  s uc h a  c l a i m a nd t he n r e vi e we d Te nne s s e e  c a s e  l a w

t ouc hi ng on t he  s ubj e c t :

The  e l e me nt s  t o  be  pr ove d by t he  Pl a i nt i f f  i n  a
ma l i c i ous  pr os e c ut i on c a s e  a r e :

( 1)  a  c r i mi na l  pr oc e e di ng ha s  be e n i ns t i t ut e d by t he
De f e nda nt  a ga i ns t  t he  Pl a i nt i f f ;  ( 2)  s uc h pr oc e e di ng
t e r mi na t e d i n  f a vor  of  t he  a c c us e d;  ( 3)  t he r e  wa s  a n
a bs e nc e  of  pr oba bl e  c a us e  f or  t he  pr oc e e di ng;  a nd
( 4)  t he r e  wa s  ma l i c e  or  a  pr i ma r y pur pos e  ot he r  t ha n
t ha t  of  br i ngi ng a n of f e nde r  t o  j us t i c e .

Se e ,  La nde r s  v .  The  Kr oge r  Co. ,  539 S. W.  2d 130
( Te nn. App. 1976) ,  a nd c a s e s  c i t e d t he r e i n.

The  i s s ue  i n  t he  c a s e  a t  ba r  c e nt e r s  a r ound
whe t he r  or  not  i t  c a n be  s hown t he  c r i mi na l  pr oc e e di ng
a ga i ns t  t he  Pl a i nt i f f  t e r mi na t e d i n hi s  f a vor .   We  hol d
i t  c a nnot .

I t  i s  ne c e s s a r y t o  a n a c t i on f or  ma l i c i ous
pr os e c ut i on t ha t  t he  pr oc e e di ng gi vi ng r i s e  t o  i t
t e r mi na t e d i n t he  pl a i nt i f f ' s  f a vor .   Ot he r wi s e  t he r e
c a n be  no r e c ove r y.   Whi l e  va r i ous  mode s  of  t e r mi na t i on
c a n be  c ons t r ue d a s  f a vor a bl e  t o  a n a c c us e d,  a  c a us e
di s mi s s e d pur s ua nt  t o  a  c ompr omi s e  a nd/ or  s e t t l e me nt  i s
a n i nde c i s i ve  t e r mi na t i on a nd,  t hus ,  c a nnot  s us t a i n a n
a c t i on f or  ma l i c i ous  pr os e c ut i on.   Se e ,  La nde r s ,  s upr a ;
Ma r t i n  v .  Wa hl ,  17 Te nn. App.  192,  66 S. W. 2d 608 ( 1933) ;
52 Am. J ur . 2d Ma l i c i ous  Pr os e c ut i on,  §43;  Re s t a t e me nt  of
Tor t s  2d,  §660.

[ T] he  r e a s on f or  t he  r ul e  i s  s a i d t o  be ,  e i t he r  t ha t
t he r e  i s  i n  s uc h c a s e s  s uc h a n a dmi s s i on of  pr oba bl e
c a us e  t ha t  t he  Pl a i nt i f f  c a nnot  a f t e r wa r ds  r e t r a c t
i t  a nd t r y  t he  que s t i on whi c h he  wa i ve d by t he
s e t t l e me nt ,  r ega r dl e s s  of  t he  va l i di t y or  i nva l i di t y
of  t he  c ompr omi s e ,  or  t ha t  t he  a c c us e d,  ha vi ng
c ons e nt e d t o  a  t e r mi na t i on whi c h l e a ve s  ope n t he
que s t i on of  hi s  gui l t  a nd pos s i bl e  c onvi c t i on c a nnot
t a ke  a dva nt a ge  of  i t .   Se e ,  52 Am. J ur . 2d,  s upr a .  
Se e ,  Ma r t i n,  s upr a .

The  onl y c a s e s  we  ha ve  f ound di r e c t l y  i n  poi nt  a r e

Ha e f ne r  v .  Bur ke y,  626 A. 2d 519 ( Pa . 1993) ,  a nd Smi t h v.  Hol t z ,  87
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F. 3d 108 ( 3r d Ci r . 1996) ,  a  3r d Ci r c ui t  Cour t  of  Appe a l s  c a s e

pur por t i ng t o  a ppl y t he  c ommon l a w a nd a l s o Pe nns yl va ni a  l a w by

r e l yi ng on Ha e f ne r .   

The  Supr e me  Cour t  of  Pe nns yl va ni a  f ound t ha t  t he

qua s hi ng of  t he  i ndi c t me nt  a s  a  r e s ul t  of  t he  s us t a i ni ng of  a

pl e a  of  doubl e  j e opa r dy a s  t o  one  c ount ,  a s  we l l  a s  t he  e nt r y of

a  nol l e  pr os e qui  a s  t o  a not he r ,  we r e  f a vor a bl e  t e r mi na t i ons  of

t he  pr oc e e di ngs  t ha t  woul d s uppor t  a  c a s e  f or  ma l i c i ous

pr os e c ut i on.

One  of  t he  J us t i c e s ,  howe ve r - - i n  a  c onc ur r i ng opi ni on- -

f ound t ha t  t he  e nt r y of  a n or de r  of  nol l e  pr os e qui  a s  t o t he

s e c ond c ount  of  t he  i ndi c t me nt  i n  t he  c r i mi na l  c a s e  wa s  a

f a vor a bl e  t e r mi na t i on,  but  t ha t  t he  s us t a i ni ng of  a  pl e a  of

doubl e  j e opa r dy wa s  not .   I n  doi ng s o,  he  s t a t e d t he  f ol l owi ng:  

I  a gr e e  wi t h t he  l e a r ne d c our t  be l ow t ha t
t e r mi na t i on of  t he  c r i mi na l  pr oc e e di ngs  i n  f a vor  of  t he
pl a i nt i f f  me a ns  mor e  t ha n me r e  t e r mi na t i on.  
" Pr oc e e di ngs  a r e  ' t e r mi na t e d i n  f a vor  of  t he  a c c us e d, '
[ f or  pur pos e s  of  a  ma l i c i ous  pr os e c ut i on a c t i on] ,  onl y
whe n t he i r  f i na l  di s pos i t i on i s  s uc h a s  t o  i ndi c a t e  t he
i nnoc e nc e  of  t he  a c c us e d. "   Re s t a t e me nt  ( Se c ond)  of
Tor t s  §  660 Comme nt  a  ( 1977) .   Se e  al s o J unod v .  Bade r ,
312 Pa . Supe r .  92,  458 A. 2d 251 ( 1983) .   Howe ve r ,
c ont r a r y t o  t he  Supe r i or  Cour t ,  a nd c ons i s t e nt  wi t h t he
ma j or i t y ' s  hol di ng he r e i n,  I  c onc l ude  t ha t  whe r e  t he
c r i mi na l  c ha r ge s  l odge d by a  pr i va t e  c ompl a i na nt  a r e
" n ol l e  pr os s e d"  f or  l a c k of  s uf f i c i e nt  e vi de nc e  or  a r e
wi t hdr a wn by t he  pr i va t e  c ompl a i na nt s - - pa r t i c ul a r l y
whe r e  t he  s t a t ut e  of  l i mi t a t i ons  ha s  e xpi r e d wi t hout
t he  c ha r ge s  be i ng r e i ns t a t e d- - t he  t e r mi na t i on i s
c ons i s t e nt  wi t h i nnoc e nc e .   Compar e  Woody at t  v .  Bank  of
Ol d Yor k  Road ,  408 Pa .  257,  182 A. 2d 500 ( 1962)
( di s c ha r ge  a f t e r  a ba ndonme nt  of  c ha r ge s  by t he
pr os e c ut or  of  c ha r ge s  be i ng wi t hdr a wn by t he
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pr os e c ut or ,  a l t hough not  a  de t e r mi na t i on of  me r i t s ,  i s
s uf f i c i e nt  t o s a t i s f y e l e me nt  of  f a vor a bl e  t e r mi na t i on
of  t he  c r i mi na l  a c t i on) .

I  di s a gr e e ,  howe ve r ,  wi t h t he  ma j or i t y ' s  hol di ng
t ha t  t he  pr oc e e di ngs  on t he  ot he r  c ha r ge s  a ga i ns t
Appe l l a nt  t e r mi na t e d i n hi s  f a vor .   I  agr e e  wi t h t he
Supe r i or  Cour t  t ha t  di s c ha r ge  of  a  c r i mi na l  pr os e c ut i on
a s  a  r e s ul t  of  a  mi s t r i a l  i s  not  a  t e r mi na t i on t ha t  i s
c ons i s t e nt  wi t h i nnoc e nc e .   Se e  Si ngl e t on v .  Ci t y  of
Ne w Yor k ,  632 F. 2d 185,  193- 194 ( 2d Ci r . 1980) ,  c e r t .
de ni e d ,  450 U. S.  920,  101 S. Ct .  1368,  67 L. Ed. 2d 347
( 1981) .  I  be l i e ve  t ha t  t he  ma j or i t y  opi ni on i mpr ope r l y
f oc us e s  i t s  i nqui r y upon t he  s ubs e que nt  qua s hi ng of  t he
i ndi c t me nt  upon t he  Commonwe a l t h ' s  a t t e mpt  t o  r e t r y
Appe l l a nt .   I  a l s o poi nt  out  t ha t  t he  i ndi c t me nt  wa s
qua s he d on doubl e  j e opa r dy gr ounds ,  a nd not  f or  a
r e a s on c ons i s t e nt  wi t h Appe l l a nt ' s  i nnoc e nc e .

Ha e f ne r ,  a t  pa ge  521.

The  que s t i on of  f a vor a bl e  t e r mi na t i on i s  a l s o a ddr e s s e d

i n Pr os s e r  on Tor t s ,  5t h Ed. ,  pa ge  874,  a s  f ol l ows :

I n or de r  t o  ma i nt a i n hi s  a c t i on f or  ma l i c i ous
pr os e c ut i on,  t he  pl a i nt i f f  mus t  s how not  onl y t ha t  t he
c r i mi na l  pr oc e e di ng ha s  t e r mi na t e d,  but  a l s o t ha t  i t
ha s  t e r mi na t e d i n hi s  f a vor .   Cons i s t e nt  wi t h t hi s ,  i t
ha s  be e n s a i d t ha t  t he  t e r mi na t i on mus t  not  onl y be
f a vor a bl e  t o  t he  a c c us e d,  but  mus t  a l s o r e f l e c t  t he
me r i t s  a nd not  me r e l y a  pr oc e dur a l  vi c t or y.   ( Foot not e
omi t t e d. )

Ci t e d by Pr os s e r  i s  t he  c a s e  o f  La c kne r  v .  La Cr oi x,  602

P. 2d 393 ( Ca l . 1979) ,  whe r e i n t he  Supr e me  Cour t  of  Ca l i f or ni a

f ound t ha t  a  s uc c e s s f ul  pl e a  of  t he  s t a t ut e  of  l i mi t a t i ons  i n t he

c r i mi na l  pr os e c ut i on wa s  not  a  f a vor a bl e  t e r mi na t i on.   I n  doi ng

s o t he  Cour t  us e d t he  f ol l owi ng r e a s oni ng ( a t  pa ge  394) :

" I t  i s  hor nbook l a w t ha t  t he  pl a i nt i f f  i n  a
ma l i c i ous  pr os e c ut i on a c t i on mus t  pl e a d a nd pr ove  t ha t
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t he  pr i or  j udi c i a l  pr oc e e di ng of  whi c h he  c ompl a i ns
t e r mi na t e d i n  hi s  f a vor . "   ( Babb v .  Supe r i or  Cour t
( 1971)  3  Ca l . 3d 841,  845,  92 Ca l . Rpt r .  179,  181,  479
P. 2d 379,  381. )   We  t he r e f or e  de t e r mi ne  whe t he r  a
s uc c e s s f ul  s t a t ut e  of  l i mi t a t i ons  de f e ns e  c ons t i t ut e s  a  
f a vor a bl e  t e r mi na t i on of  a n unde r l yi ng s ui t  s o a s  t o
s uppor t  a  s ubs e que nt  a c t i on f or  ma l i c i ous  pr os e c ut i on.

.  .  .  .

I t  i s  not  e s s e nt i a l  t o  ma i nt e na nc e  of  a n a c t i on
f or  ma l i c i ous  pr os e c ut i on t ha t  t he  pr i or  pr oc e e di ng wa s
f a vor a bl y t e r mi na t e d f ol l owi ng t r i a l  on t he  me r i t s .  
Howe ve r ,  t e r mi na t i on mus t  r e f l e c t  on t he  me r i t s  of  t he
unde r l yi ng a c t i on.   ( Mi nas i an v .  Saps e ,  s upr a,  80
Ca l . App. 3d 823,  827,  145 Ca l . Rpt r .  829. )

.  .  .  .

I t  i s  a ppa r e nt  " f a vor a bl e "  t e r mi na t i on doe s  not
oc c ur  me r e l y be c a us e  a  pa r t y  c ompl a i ne d a ga i ns t  ha s
pr e va i l e d i n  a n unde r l yi ng a c t i on.   Whi l e  t he  f a c t  he
ha s  pr e va i l e d i s  a n i ngr e di e nt  of  a  f a vor a bl e
t e r mi na t i on,  s uc h t e r mi na t i on mus t  f ur t he r  r e f l e c t  on
hi s  i nnoc e nc e  of  t he  a l l e ge d wr ongf ul  c onduc t .   I f  t he
t e r mi na t i on doe s  not  r e l a t e  t o t he  me r i t s - - r e f l e c t i ng
on ne i t he r  i nnoc e nc e  of  nor  r e s pons i bi l i t y  f or  t he
a l l e ge d mi s c onduc t - - t he  t e r mi na t i on i s  not  f a vor a bl e  i n
t he  s e ns e  i t  woul d s uppor t  a  s ubs e que nt  a c t i on f or
ma l i c i ous  pr os e c ut i on.

Te r mi na t i on of  a n a c t i on by a  s t a t ut e  of
l i mi t a t i ons  de f e ns e  mus t  be  de e me d a  t e c hni c a l  or
pr oc e dur a l  a s  di s t i ngui s he d f r om a  s ubs t a nt i ve
t e r mi na t i on.

We  a r e  i mpr e s s e d wi t h t he  c onc ur r i ng opi ni on i n  t he

Pe nns yl va ni a  c a s e ,  t he  s t a t e me nt  i n  Pr os s e r ,  a nd t he  r e a s oni ng of

t he  Ca l i f or ni a  c a s e .   We  a c c or di ngl y f i nd t ha t  unde r  t he  f a c t s  of

t hi s  c a s e  t he  di s mi s s a l  of  t he  unde r l yi ng c r i mi na l  c a s e  a ga i ns t  
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t he  Pl a i nt i f f  on t he  doubl e  j e opa r dy gr ounds  wa s  not  a  f a vor a bl e

t e r mi na t i on whi c h woul d s uppor t  a  s ui t  f or  ma l i c i ous  pr os e c ut i on.

I n c onc l us i on,  we  poi nt  out  t ha t  we  ha ve  not  ove r l ooke d

a f f i da vi t s  of  10 j ur or s  who s a t  on t he  c r i mi na l  c a s e .   The y s t a t e

t ha t  i n  t he i r  opi ni on t he  St a t e  ha d not  c a r r i e d i t s  bur de n of

pr oof  a nd t ha t  t he y woul d ha ve  f ound t ha t  t he  Pl a i nt i f f  wa s  not

gui l t y .   We  f i r s t  obs e r ve  a  pl e a  of  doubl e  j e opa r dy doe s  not

c onc e r n i t s e l f  wi t h t he  gui l t  or  i nnoc e nc e ,  but  r a t he r ,  whe t he r

pa r t i e s '  c ons t i t ut i ona l  r i ght s  ha ve  be e n vi ol a t e d by pl a c i ng t he m

i n j e opa r dy a  s e c ond t i me .   To put  i t  a not he r  wa y- - t he  gui l t  or

i nnoc e nc e  i s  i r r e l e va nt .   Thus ,  we  c onc l ude  t he  a f f i da vi t s  s houl d

not  be  c ons i de r e d i n  r e s ol vi ng whe t he r  a  me r i t or i ous  doubl e

j e opa r dy pl e a  i s  a  f a vor a bl e  t e r mi na t i on.   We  a l s o obs e r ve  t ha t

t he  c onc l us i ons  of  t he  a f f i da vi t s  a r e  s us pe c t  be c a us e  a  mi s t r i a l

wa s  de c l a r e d dur i ng t he  Pl a i nt i f f ' s  di r e c t  e xa mi na t i on a nd be f or e

s he  ha d be e n s ubj e c t e d t o  t he  r i gor s  of  c r os s - e xa mi na t i on.  

Mor e ove r ,  one  of  t he  a f f i da vi t s  s t a t e s  t ha t  t he  j ur or s  we r e

di vi de d 11 t o  one  f or  a c qui t t a l ,  a nd whi l e  i t  ma y be  t ha t  t he  11

woul d ha ve  be e n a bl e  t o  pe r s ua de  t he  one ,  s uc h a n a s s umpt i on i s

s pe c ul a t i ve .   Addi t i ona l l y ,  i f  una bl e  t o  pe r s ua de  t he  one ,  a  
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mi s t r i a l  woul d ha ve  ha d t o  be  de c l a r e d whi c h,  of  c our s e ,  woul d

not  be  a  t e r mi na t i on,  muc h l e s s  a  t e r mi na t i on i n  f a vor  of  t he

Pl a i nt i f f .

I n  l i ght  of  our  di s pos i t i on of  t he  doubl e  j e opa r dy

i s s ue ,  i t  i s  unne c e s s a r y t ha t  we  a ddr e s s  t he  ot he r  i s s ue s  r a i s e d.

( Se e  Appe ndi x. )

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  r e ve r s e d a nd t he  c a us e  di s mi s s e d.   The  c a s e  i s  r e ma nde d 

t o  t he  Tr i a l  Cour t  f or  c ol l e c t i on of  c os t s  be l ow,  whi c h a r e ,  a s

a r e  c os t s  of  a ppe a l ,  a dj udge d a ga i ns t  t he  Pl a i nt i f f .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .



      APPENDI X

HORACE BRUMI T' S
STATEMENT OF I SSUES PRESENTED FOR REVI EW

1. Whe t he r  t he  t e r mi na t i on of  t he  c r i mi na l  a c t i on wa s
" f i na l  a nd f a vor a bl e "  t o  t he  Pl a i nt i f f  s uc h a s  woul d s uppor t  a n
a c t i on f or  ma l i c i ous  pr os e c ut i on.

2. Whe t he r  t he r e  i s  a  que s t i on of  f a c t  a s  t o  whe t he r  t he
De f e nda nt ,  Hor a ce  Br umi t ,  ha d s u f f i c i e nt  " a c t i ve  i nvol ve me nt "  i n
t he  c i vi l  s ui t  a nd/ or  pr os e c ut i on of  t he  Pl a i nt i f f  i n  t he
c r i mi na l  a c t i on a s  c oul d gi ve  t he  Pl a i nt i f f  a  ba s i s  f or  a c t i on
a ga i ns t  hi m a s  a  ma t t e r  of  l a w.   I f  s o,  a nd he  i n  f a c t  ha d t ha t
l e ve l  of  i nvol ve me nt ,  whe t he r  he  i s  e nt i t l e d t o  t he  de f e ns e  of
" a dvi c e  of  c ouns e l "  a s  woul d pr e c l ude  a  j udgme nt  a ga i ns t  hi m a s  a
ma t t e r  of  l a w.

3. Whe t he r  t he r e  wa s  pr oba bl e  c a us e  f or  t he  pr os e c ut i on
a nd/ or  s ui ng of  t he  Pl a i nt i f f  a s  a  ma t t e r  of  l a w.

4. Whe t he r  t he r e  wa s  a ny pr oof  i n  t he  r e c or d of  ma l i c e  on
t he  pa r t  of  t he  De f e nda nt ,  Hor a c e  Br umi t ,  whi c h woul d s uppor t  a
j udgme nt  a ga i ns t  hi m a s  a  ma t t e r  of  l a w.



      APPENDI X
      Pa ge  2

SOUTHERN FI NANCE AND THRI FT CORPORATI ON 
AND WALTER BRUMI T' S 

STATEMENT OF I SSUES FOR REVI EW

1. On t hi s  r e c or d,  c oul d r e a s ona bl e  mi nds  di f f e r  a s  t o
whe t he r  Appe l l a nt s  ha d pr oba bl e  c a us e  t o  be l i e ve  t ha t  Appe l l e e
e mbe z z l e d mone y f r om SFTC?

2. I s  t he r e  e vi de nc e  i n  t he  r e c or d s uf f i c i e nt  t o  r a i s e  a
ge nui ne  i s s ue  of  f a c t  a s  t o  whe t he r  Appe l l a nt s  ha d t he  r e qui s i t e
c ont r ol  ove r ,  or  a c t i ve  i nvol ve me nt  i n ,  t he  pr os e c ut i on of
Appe l l e e  i n t he  c r i mi na l  a c t i on s o a s  t o pe r mi t  a n a c t i on f or
ma l i c i ous  pr os e c ut i on a ga i ns t  t he m?

3. I s  t he r e  e vi de nc e  i n  t he  r e c or d s uf f i c i e nt  t o  r a i s e  a
ge nui ne  i s s ue  of  f a c t  a s  t o  whe t he r  Appe l l a nt s  a c t e d wi t h ma l i c e
i n c onne c t i on wi t h t he  c r i mi na l  pr os e c ut i on br ought  a ga i ns t
Appe l l e e ?

4. Doe s  a  t e r mi na t i on of  a  c r i mi na l  a c t i on on doubl e
j e opa r dy gr ounds  f ol l owi ng a  mi s t r i a l  gr a nt e d upon mot i on by t he
pr os e c ut or  c ons t i t ut e  a  " f i na l  a nd f a vor a bl e "  t e r mi na t i on of  a n
unde r l yi ng pr oc e e di ng s uf f i c i e nt  t o  s uppor t  a n a c t i on f or
ma l i c i ous  pr os e c ut i on?


