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OPI1 NI ON

McMurray, Judge

In this post divorce proceeding, Deborah Lorraine Brooks
(mother) filed a petition to increase child support and to nodify
the visitation schedule as set out in the final decree of divorce.
Def endant Ri ckey Lamar Brooks (father) filed a counter petition

asking that the nother be required to pay one-half of the cost of



their child s private schooling and for increased visitation. The
trial court denied the nother's petition for increased child
support, required the father to continue paying for the child's
education, and made m nor adjustnents in the visitation schedul e.
The nother appeal ed. W nodify the judgnent and affirm as

nodi fi ed.

The wife's issues in this case are: whether the court erred
by refusing to increase child support; whether the court erred in
devi ati ng downward fromthe anount of child support required by the
Child Support Cuidelines; and whether the wife is entitled to
i ncreased child support because of the father's hi gher standard of
living, greater assets and financial resources. The husband
guestions the court's action in requiring the husband to pay school

expenses and asks for an award of attorney's fees for this appeal.

The parties were divorced on August 24, 1990. At that tine,
t he not her was awar ded, anong ot her things, the parties' residence
and two office buildings which the parties owed. The father was
awar ded various itens of personal property, his |IRA account, two
vehicles and $175,000 in cash. The parties shared joint |egal
custody of their son, who was then four years old. The father was
granted visitation one night a week, on alternate weekends and
alternate maj or holidays. The court later nodified the visitation

schedule to allow the father to have visitation for two nonths in



the summer. The parties agreed, and the court ordered, that the
father woul d pay $400 per nonth child support and mai ntain a health

i nsurance policy on the child.

In 1991, the nother sold the residence and used part of the
proceeds to finance her |aw school education. The father bought
sone property in Benton, in 1991, using, anong other things, the
noney he was awarded in the divorce. He built a Conoco gas station
and convenience store on part of the property. The store was
successful and the father sold the store in 1994 and nade a

substantial profit fromthe sale.

The father's adjusted gross annual inconme in 1992 was
$60, 966. 00, and $100, 795.00 in 1993. In 1994, he engaged in
several profitable real estate transactions, and sold part of the
property he had purchased, including the Conoco store. As a

result, his adjusted gross annual incone for 1994 was $435, 880.

After he sold the store, the father devoted his tine to
farmng his 172-acre property, which, by virtue of his 1994 i ncone,
he then owned debt-free. He testified that he wants to get into
the regi stered Angus cattl e busi ness and has been working to build

such a busi ness.



First, we note that the father's incone for the years 1991
t hrough March 27, 1995 (the date the petition for an increase was
filed) is not susceptible to being used as the basis for increased
child support for those years. T.C A 8 36-5-101(a)(5) provides in

pertinent part as foll ows:

Any order for child support shall be a judgnent
entitled to be enforced as any ot her judgnent of a court
of this state and shall be entitled to full faith and
credit in this state and in any other state. Such
judgnent shall not be subject to nodification as to any
tinme prior or any anounts due prior to the date that an
action for nodificationis filed and notice of the action
has been mailed to the | ast known address of the opposing

parties. (Enphasis added)

* * * *

It seens clear fromthe above provisions that any increase in
child support that mght have otherwi se been available to the
not her has been | ost for the years 1991 t hrough March 27, 1995, the
date of the filing of the petition. Child support is nodifiable,
however, fromthe filing of the petition provided there has been
denonstrated a significant variance, as defined in the child
support guidelines. The child support guidelines (1994 revi sed) at
Rul e 1240-2-4-.02(3) define a significant variance as "at | east 15%
if the current support is $100.00 or greater per nonth ...." It
is, therefore, i ncunmbent upon the courts to ascertain the obligor's

income at the tine the petition is filed or at the tine of the



hearing and apply the guidelines to that incone. There is an

exception, however. Rule 1240-2-4-.03(3)(d) provides as follows:

If an obligor is wllfully unenployed or under
enpl oyed, child support shall be cal cul ated based on a
determ nation of potential 1incone, as evidenced by
educational |evel and/or previous work experience.

In this case, the father is a coll ege graduate and was self-
enpl oyed both at the tinme the petition was filed and the hearing
was held. At the tinme of the hearing, the father testified that he
was enpl oyed as a farnmer and trying to build a successful business.
As of July 10, 1995, he had revenues of $18,838.57 frominterest on
approxi mately $500,000 he has in the bank. He clainmed farmng
expenses of $12,735.19. Accepting the farm ng | osses as accurate,

his gross incone is reduced to $6, 103.38.1

Under the peculiar circunstances of this case and after due
consideration of the father's education, past work experience and
i ncome, we believe that the father is voluntarily under enployed
and is clearly capable of earning a substantial incone. W nust
now det erm ne t he anmount to which the child support gui delines mnust

be appli ed.

'We note that the only evidence in the record relating to farm ng expenses is
contained in the father's testinony and an exhi bit prepared by him purporting to
item ze the expenses. There are no actual bills nor receipts for any farmexpenses.
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Rule 1240-2-4-.03(3)(f) provides that "when cases wth
established orders are reviewed for adjustnment and the obligor
fails to produce evidence of inconme (such as tax returns for prior
years, check stubs, or other information for determ ning current
ability to support in prior years), and the court has no other
reliabl e evidence of the obligor's incone or incone potential, the
court should enter an order to increase the child support
obligation by an i ncrenent not to exceed ten percent (10% per year
for each year since the support order was entered or |ast
nmodified."? W believe that under the peculiar circunstances of
this case, the father's present incone has not been reliably
establ i shed and that Rule 1240-2-4-.03(3)(f) should be called into
play and child support cal cul ated accordingly. At the tine of the
entry of the prior order of support (COctober 1990), the father was,
anong ot her things, ordered to pay $400. 00 per nonth child support.
Unfortunately, we do not have the factual basis upon which the
trial court based its original award. In any event the trial court
was under a duty to exam ne stipul ati ons and negoti ated settl enents
to ascertain that the child support ordered was in accordance with
the guidelines or otherwise give his reasons for allowng a
deviation. W are not at liberty to presune, even in the absence

of an express ruling, that the trial court overlooked a viable

“\¢ have before us the father's income tax returns for the years 1991 t hrough
1995. Since, however, the incone earned during these years is atypical because of
non-recurring incone and one-time capital gains, the returns are of little
assi stance in establishing obligor's incone or income potential.
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issue or failed to do his duty in the case. A public official, in
t he absence of proof to the contrary, is presuned to do his duty.

See State ex rel. Biggs v. Barclay, 188 Tenn. 26, 216 S.W2d 711

(Tenn. 1948). Therefore, we nust presune that the trial judge
correctly and adequately considered all issues properly presented
and that, absent a showing to the contrary, the judgment is

conplete in every respect. Richards v. Taylor, 926 S.W2d 569

(Tenn. App. 1996). Under the mandates of the child support
guidelines in effect at the tinme of the previous order, the tria
court was under a duty to use the guidelines in reviewng the
adequacy of the child support. Thus we presune that the child
support of $400.00 per month ordered in the original decree was
correct. Reviewi ng the guidelines (Cctober 1989 revised), the
gross incone that would yield $400.00 per nonth would be

approxi mately $2,500. 00 per nonth.

I nvoki ng Rul e 1240-2-4-.03(3)(f) (1994 revi sed) and i ncreasi ng
the child support paynents at a rate of ten percent (10% per year
for each year since the support order, the maxi num increase in
child support would be fifty percent (50%. Applying the fifty
percent increase to the 1990 award of $400.00, the child support
woul d be increased to $600.00 per nonth (if the increases were
conmpounded, child support woul d be i ncreased to 645.00). The tri al
court did not choose to increase the nonthly child support award in

cash but did order the father to pay the child s tuition at a
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private school. The tuition is approxi mately $3,000.00. Since we
consi der the private school tuition to be child support, the total
support ordered by the court was $7,800.00, per year.
Extrapol ating gross income from the guidelines (1994 revised),
child support of $7,800.00 per year or $650.00 per nonth would
result froma gross nonthly inconme of approxi mately $4, 300. 00. W
consider this amount of inconme to be within the earning potenti al

of the father.

As noted above, the nother sought increased child support
based upon the father's wunder enploynent, higher standard of
l'iving, and greater assets and financial resources. The father
responds to this argunent by noting that the child support
gui del i nes, Tenn. Conp. R & Regs., ch. 1240-2-4-.03, which govern
the analysis of this case, (see T.C.A 8§ 36-5-101(a)(1) & (e)(1)),
provi de that child support paynents of $400 per nmonth correspond to
a yearly gross incone that is considerably higher than his

denonstrat ed present gross incone.

The not her counters by asserting that the trial court should
have taken into consideration the father's substantial assets,
i.e., his debt-free farm and bank account of sonme $500, 000, in
setting an appropriate child support amount. In support of this

argunent, the nother cites the followng principle recently



enunci ated by our Supreme Court in Nash v. Mille, 846 S.W2d 803,

804 (Tenn. 1993):

One maj or goal expressed in the guidelines is "[t]oO
I nsure that when parents |ive separately, the economc
I mpact on the child(ren) is mnimzed and to the extent
that either parent enjoys a higher standard of |iving,
the child(ren) share(s) in that higher standard." Tenn.
Comp. R and Regs. ch. 1240-2-4-.02(2)(e). This goa
becones significant when, as here, one parent has vastly
greater financial resources than the other. It rem nds
us that Tennessee does not define a child s needs
literally, but rather requires an award to reflect both
parents' financial circunstances.

Id. at 805.

The not her argues in her brief that "[d]efendant's assets are
vastly greater than [hers]." W do not think the facts in the
record bear out this assertion. Even if true, however, child
support is not cal cul ated frompost marital assets but fromi ncone.
It appears that the wi fe seeks to have post di vorce appreciation of
t he husband's property, not yet realized as i ncone, included in the
calculation of child support. There is no provision in the
guidelines requiring or permtting unrealized inconme from post
di vorce appreciation of assets to be includable in an obligor's

gross or net inconme. The nother m sconstrues Nash v. Mille.

The child support guidelines (1994 revised), do permt the
court to take into account in determning child support, valuable

assets and resources such as an expensive hone or autonobile that
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seem i nappropriate for the incone clainmed by the obligor. Tenn
Comp. R & Regs., ch.1240-2-4-.04(1)(f). W are of the opinion, as
was the trial court, that under the facts of this case, equity does
not require an upward adjustnent in the anmount of child support
based upon this provision. The evidence in the record does not
establish sufficient facts to bring the rule into play.
Conversely, the record does establish that the husband is living in

a 456 square foot renovated dairy barn.

Finally, the nother conplains that in July of 1995, the father
bought their son a pair of tennis shoes for $85.00, and subtracted
that anount fromhis July child support paynent. W agree that the
deducti on was unaut horized and i nappropriate. Accordingly, the
father shall be required to pay to the wife the sum of $85.00 to

conpensate for the deduction in the July child support paynent.

We find no deviation dowmnward fromthe child support nandat ed
by the Child Support Guidelines. W find no nmerit in any other

i ssues presented by the appellant nother relating to child support.

The father conplains that he should not be required to bear
the full expenses of the child' s private school tuition. W note
that both parties were agreeable to the child's attendance in a

private school. 1In view of our opinions expressed above, we find
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that the requirenent that the husband pay the full tuition is

justified in all respects. We find no nerit in this issue.

Lastly, the parties each argue that they should be awarded
attorney fees for this appeal. The nother's argunent is that the
father should be held liable for her attorney's fees and expenses
on appeal, based on the disparity in the parties' incones and
financial resources. The father, for his part, argues that this is
a frivol ous appeal and seeks attorney's fees and costs on appeal .
W find that this is not a frivol ous appeal and that both parties

are capabl e of paying, and should pay, their own attorney's fees.

We nodify the trial court's judgnent to require the father to
pay the sumof $85.00 to the nother for the i nappropriate deduction
fromchild support for the costs of a pair of shoes for the child.

In all other respects the trial court's judgnent is affirned.

In our discretion, we assess the costs equally between the
parties. This case is remanded to the trial court for an entry of

a judgnment in accordance with this opinion.

Don T. McMurray, Judge
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Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge
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This appeal cane on to be heard upon the record from the
Circuit Court of Pol k County, briefs and argunent of counsel. Upon
consideration thereof, this Court is of the opinion that there was
error in the trial court.

We nodify the trial court's judgnent to require the father to
pay the sumof $85.00 to the nother for the i nappropriate deduction
fromchild support for the costs of a pair of shoes for the child.
In all other respects the trial court's judgnent is affirned.

In our discretion, we assess the costs equally between the
parties. This case is remanded to the trial court for an entry of

a judgnent in accordance with this opinion.



PER CURI AM
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