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Mc Mur r a y,  J udge

I n t hi s  pos t  di vor c e  pr oc e e di ng,  De bor a h Lor r a i ne  Br ooks

( mot he r )  f i l e d a  pe t i t i on t o  i nc r e a s e  c hi l d  s uppor t  a nd t o  modi f y

t he  vi s i t a t i on s c he dul e  a s  s e t  out  i n  t he  f i na l  de c r e e  of  di vor c e .

De f e nda nt  Ri c ke y La ma r  Br ooks  ( f a t he r )  f i l e d a  c ount e r  pe t i t i on

a s ki ng t ha t  t he  mot he r  be  r e qui r e d t o  pa y one - ha l f  of  t he  c os t  of
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t he i r  c hi l d ' s  pr i va t e  s c hool i ng a nd f or  i nc r e a s e d vi s i t a t i on.   The

t r i a l  c our t  de ni e d t he  mot he r ' s  pe t i t i on f or  i nc r e a s e d c hi l d

s uppor t ,  r e qui r e d  t he  f a t he r  t o  c ont i nue  pa yi ng f or  t he  c hi l d ' s

e duc a t i on,  a nd ma de  mi nor  a dj us t me nt s  i n  t he  vi s i t a t i on s c he dul e .

The  mot he r  a ppe a l e d.   We  modi f y t he  j udgme nt  a nd a f f i r m a s

modi f i e d.

The  wi f e ' s  i s s ue s  i n  t hi s  c a s e  a r e :   whe t he r  t he  c our t  e r r e d

by r e f us i ng t o  i nc r e a s e  c hi l d  s uppor t ;  whe t he r  t he  c our t  e r r e d i n

de vi a t i ng downwa r d f r om t he  a mount  of  c hi l d  s uppor t  r e qui r e d by t he

Chi l d Suppor t  Gui de l i ne s ;  a nd whe t he r  t he  wi f e  i s  e nt i t l e d t o

i nc r e a s e d c hi l d  s uppor t  be c a us e  of  t he  f a t he r ' s  hi ghe r  s t a nda r d of

l i vi ng,  gr e a t e r  a s s e t s  a nd f i na nc i a l  r e s our c e s .   The  hus ba nd

que s t i ons  t he  c our t ' s  a c t i on i n  r e qui r i ng t he  hus ba nd t o  pa y s c hool

e xpe ns e s  a nd a s ks  f or  a n a wa r d of  a t t or ne y ' s  f e e s  f or  t hi s  a ppe a l .

The  pa r t i e s  we r e  di vor c e d on Augus t  24,  1990.   At  t ha t  t i me ,

t he  mot he r  wa s  a wa r de d,  a mong ot he r  t hi ngs ,  t he  pa r t i e s '  r e s i de nc e

a nd t wo of f i c e  bui l di ngs  whi c h t he  pa r t i e s  owne d.   The  f a t he r  wa s

a wa r de d va r i ous  i t e ms  of  pe r s ona l  pr ope r t y,  hi s  I RA a c c ount ,  t wo

ve hi c l e s  a nd $175, 000 i n  c a s h.   The  pa r t i e s  s ha r e d j oi nt  l e ga l

c us t ody of  t he i r  s on,  who wa s  t he n f our  ye a r s  ol d.   The  f a t he r  wa s

gr a nt e d vi s i t a t i on one  ni ght  a  we e k,  on a l t e r na t e  we e ke nds  a nd

a l t e r na t e  ma j or  hol i da ys .   The  c our t  l a t e r  modi f i e d t he  vi s i t a t i on

s c he dul e  t o  a l l ow t he  f a t he r  t o  ha ve  vi s i t a t i on f or  t wo mont hs  i n
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t he  s umme r .   The  pa r t i e s  a gr e e d,  a nd t he  c our t  or de r e d,  t ha t  t he

f a t he r  woul d pa y $400 pe r  mont h c hi l d s uppor t  a nd ma i nt a i n a  he a l t h

i ns ur a nc e  pol i c y on t he  c hi l d .   

I n  1991,  t he  mot he r  s ol d t he  r e s i de nc e  a nd us e d pa r t  of  t he

pr oc e e ds  t o  f i na nc e  he r  l a w s c hool  e duc a t i on.   The  f a t he r  bought

s ome  pr ope r t y i n  Be nt on,  i n  1991,  us i ng,  a mong ot he r  t hi ngs ,  t he

mone y he  wa s  a wa r de d i n  t he  di vor c e .   He  bui l t  a  Conoc o ga s  s t a t i on

a nd c onve ni e nc e  s t or e  on pa r t  of  t he  pr ope r t y .   The  s t or e  wa s

s uc c e s s f ul  a nd t he  f a t he r  s ol d t he  s t or e  i n  1994 a nd  ma de  a

s ubs t a nt i a l  pr of i t  f r om t he  s a l e .

  

The  f a t he r ' s  a dj us t e d  gr os s  a nnua l  i nc ome  i n 1992 wa s

$60, 966. 00,  a nd $100, 795. 00 i n  1993.   I n  1994,  he  e nga ge d i n

s e ve r a l  pr of i t a bl e  r e a l  e s t a t e  t r a ns a c t i ons ,  a nd s ol d pa r t  of  t he

pr ope r t y he  ha d pur c ha s e d,  i nc l udi ng t he  Conoc o s t or e .   As  a

r e s ul t ,  h i s  a dj us t e d gr os s  a nnua l  i nc ome  f or  1994 wa s  $435, 880.   

Af t e r  he  s ol d t he  s t or e ,  t he  f a t he r  de vot e d hi s  t i me  t o

f a r mi ng hi s  172- a c r e  pr ope r t y,  whi c h,  by vi r t ue  of  hi s  1994 i nc ome ,

he  t he n owne d de bt - f r e e .   He  t e s t i f i e d t ha t  he  wa nt s  t o  ge t  i nt o

t he  r e gi s t e r e d Angus  c a t t l e  bus i ne s s  a nd ha s  be e n wor ki ng t o  bui l d

s uc h a  bus i ne s s .
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Fi r s t ,  we  not e  t ha t  t he  f a t he r ' s  i nc ome  f or  t he  ye a r s  1991

t hr ough Ma r c h 27,  1995 ( t he  da t e  t he  pe t i t i on f or  a n i nc r e a s e  wa s

f i l e d)  i s  not  s us c e pt i bl e  t o  be i ng us e d a s  t he  ba s i s  f or  i nc r e a s e d

c hi l d s uppor t  f or  t hos e  ye a r s .   T. C. A.  §  36- 5- 101( a ) ( 5)  pr ovi de s  i n

pe r t i ne nt  pa r t  a s  f ol l ows :   

Any or de r  f or  c hi l d  s uppor t  s ha l l  be  a  j udgme nt
e nt i t l e d t o  be  e nf or c e d a s  a ny ot he r  j udgme nt  of  a  c our t
of  t hi s  s t a t e  a nd s ha l l  be  e nt i t l e d t o f ul l  f a i t h a nd
c r e di t  i n t hi s  s t a t e  a nd i n a ny ot he r  s t a t e .   Suc h
j udgme nt  s ha l l  not  be  s ubj e c t  t o  modi f i c a t i on a s  t o  a ny
t i me  pr i or  or  a ny a mount s  due  pr i or  t o  t he  da t e  t ha t  a n
a c t i on f or  modi f i c a t i on i s  f i l e d a nd not i c e  of  t he  a c t i on
ha s  be e n ma i l e d t o  t he  l a s t  known a ddr e s s  of  t he  oppos i ng
pa r t i e s .  ( Empha s i s  a dde d)

*     *      *      *

I t  s e e ms  c l e a r  f r om t he  a bove  pr ovi s i ons  t ha t  a ny i nc r e a s e  i n

c hi l d s uppor t  t ha t  mi ght  ha ve  ot he r wi s e  be e n a va i l a bl e  t o t he

mot he r  ha s  be e n l os t  f or  t he  ye a r s  1991 t hr ough Ma r c h 27,  1995,  t he

da t e  of  t he  f i l i ng of  t he  pe t i t i on.   Chi l d  s uppor t  i s  modi f i a bl e ,

howe ve r ,  f r om t he  f i l i ng of  t he  pe t i t i on pr ovi de d t he r e  ha s  be e n

de mons t r a t e d a  s i gni f i c a nt  va r i a nc e ,  a s  de f i ne d  i n t he  c hi l d

s uppor t  gui de l i ne s .   The  c hi l d  s uppor t  gui de l i ne s  ( 1994 r e vi s e d)  a t

Rul e  1240- 2- 4- . 02( 3)  de f i ne  a  s i gni f i c a nt  va r i a nc e  a s  " a t  l e a s t  15%

i f  t he  c ur r e nt  s uppor t  i s  $100. 00 or  gr e a t e r  pe r  mont h . . . . "   I t

i s ,  t he r e f or e ,  i nc umbe nt  upon t he  c our t s  t o  a s c e r t a i n  t he  obl i gor ' s

i nc ome  a t  t he  t i me  t he  pe t i t i on i s  f i l e d or  a t  t he  t i me  of  t he



1 We  n o t e  t h a t  t h e  o n l y  e v i d e n c e  i n  t h e  r e c o r d  r e l a t i n g  t o  f a r mi n g  e x p e n s e s  i s

c o n t a i n e d  i n  t h e  f a t h e r ' s  t e s t i mo n y  a n d  a n  e x h i b i t  p r e p a r e d  b y  h i m p u r p o r t i n g  t o

i t e mi z e  t h e  e x p e n s e s .   Th e r e  a r e  n o  a c t u a l  b i l l s  n o r  r e c e i p t s  f o r  a n y  f a r m e x p e n s e s .
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he a r i ng a nd a ppl y t he  gui de l i ne s  t o  t ha t  i nc ome .   The r e  i s  a n

e xc e pt i on,  howe ve r .   Rul e  1240- 2- 4- . 03( 3) ( d)  pr ovi de s  a s  f ol l ows :

I f  a n obl i gor  i s  wi l l f ul l y  une mpl oye d or  unde r
e mpl oye d,  c hi l d s uppor t  s ha l l  be  c a l c ul a t e d ba s e d on a
de t e r mi na t i on of  pot e nt i a l  i nc ome ,  a s  e vi de nc e d by
e duc a t i ona l  l e ve l  a nd/ or  pr e vi ous  wor k e xpe r i e nc e .

I n t hi s  c a s e ,  t he  f a t he r  i s  a  c ol l e ge  gr a dua t e  a nd wa s  s e l f -

e mpl oye d bot h a t  t he  t i me  t he  pe t i t i on wa s  f i l e d  a nd t he  he a r i ng

wa s  he l d.   At  t he  t i me  of  t he  he a r i ng,  t he  f a t he r  t e s t i f i e d t ha t  he

wa s  e mpl oye d a s  a  f a r me r  a nd t r yi ng t o  bui l d  a  s uc c e s s f ul  bus i ne s s .

As  of  J ul y 10,  1995,  he  ha d r e ve nue s  of  $18, 838. 57 f r om i nt e r e s t  on

a ppr oxi ma t e l y $500, 000 he  ha s  i n  t he  ba nk.   He  c l a i me d f a r mi ng

e xpe ns e s  of  $12, 735. 19.   Ac c e pt i ng t he  f a r mi ng l os s e s  a s  a c c ur a t e ,

hi s  gr os s  i nc ome  i s  r e duc e d t o  $6, 103. 38. 1

Unde r  t he  pe c ul i a r  c i r c ums t a nc e s  of  t h i s  c a s e  a nd a f t e r  due

c ons i de r a t i on of  t he  f a t he r ' s  e duc a t i on,  pa s t  wor k e xpe r i e nc e  a nd

i nc ome ,  we  be l i e ve  t ha t  t he  f a t he r  i s  vol unt a r i l y  unde r  e mpl oye d

a nd i s  c l e a r l y c a pa bl e  of  e a r ni ng a  s ubs t a nt i a l  i nc ome .   We  mus t

now de t e r mi ne  t he  a mount  t o  whi c h t he  c hi l d  s uppor t  gui de l i ne s  mus t

be  a ppl i e d.
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We  h a v e  b e f o r e  u s  t h e  f a t h e r ' s  i n c o me  t a x  r e t u r n s  f o r  t h e  y e a r s  1 9 9 1  t h r o u g h

1 9 9 5 .   Si n c e ,  h o we v e r ,  t h e  i n c o me  e a r n e d  d u r i n g  t h e s e  y e a r s  i s  a t y p i c a l  b e c a u s e  o f

n o n - r e c u r r i n g  i n c o me  a n d  o n e - t i me  c a p i t a l  g a i n s ,  t h e  r e t u r n s  a r e  o f  l i t t l e

a s s i s t a n c e  i n  e s t a b l i s h i n g  o b l i g o r ' s  i n c o me  o r  i n c o me  p o t e n t i a l .
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Rul e  1240- 2- 4- . 03( 3) ( f )  pr ovi de s  t ha t  " whe n c a s e s  wi t h

e s t a bl i s he d  or de r s  a r e  r e vi e we d f or  a dj us t me nt  a nd t he  obl i gor

f a i l s  t o  pr oduc e  e vi de nc e  of  i nc ome  ( s uc h a s  t a x r e t ur ns  f or  pr i or

ye a r s ,  c he c k s t ubs ,  or  ot he r  i nf or ma t i on f or  de t e r mi ni ng c ur r e nt

a bi l i t y t o  s uppor t  i n  pr i or  ye a r s ) ,  a nd t he  c our t  ha s  no ot he r

r e l i a bl e  e vi de nc e  of  t he  obl i gor ' s  i nc ome  or  i nc ome  pot e nt i a l ,  t he

c our t  s houl d e nt e r  a n or de r  t o  i nc r e a s e  t he  c hi l d  s uppor t

obl i ga t i on by a n i nc r e me nt  not  t o  e xc e e d t e n pe r c e nt  ( 10%)  pe r  ye a r

f or  e a c h ye a r  s i nc e  t he  s uppor t  or de r  wa s  e nt e r e d or  l a s t

modi f i e d. " 2   We  be l i e ve  t ha t  unde r  t he  pe c ul i a r  c i r c ums t a nc e s  of

t hi s  c a s e ,  t he  f a t he r ' s  pr e s e nt  i nc ome  ha s  not  be e n r e l i a bl y

e s t a bl i s he d a nd t ha t  Rul e  1240- 2- 4- . 03( 3) ( f )  s houl d be  c a l l e d i nt o

pl a y a nd c hi l d  s uppor t  c a l c ul a t e d a c c or di ngl y.   At  t he  t i me  of  t he

e nt r y of  t he  pr i or  or de r  of  s uppor t  ( Oc t obe r  1990) ,  t he  f a t he r  wa s ,

a mong ot he r  t hi ngs ,  or de r e d t o  pa y $400. 00 pe r  mont h c hi l d  s uppor t .

Unf or t una t e l y,  we  do not  ha ve  t he  f a c t ua l  ba s i s  upon whi c h t he

t r i a l  c our t  ba s e d i t s  or i gi na l  a wa r d.   I n  a ny e ve nt  t he  t r i a l  c our t

wa s  unde r  a  dut y t o  e xa mi ne  s t i pul a t i ons  a nd ne got i a t e d s e t t l e me nt s

t o a s c e r t a i n  t ha t  t he  c hi l d  s uppor t  or de r e d wa s  i n  a c c or da nc e  wi t h

t he  gui de l i ne s  or  ot he r wi s e  gi ve  hi s  r e a s ons  f or  a l l owi ng a

de vi a t i on.   We  a r e  not  a t  l i be r t y  t o  pr e s ume ,  e ve n i n  t he  a bs e nc e

of  a n e xpr e s s  r ul i ng,  t ha t  t he  t r i a l  c our t  ove r l ooke d a  vi a bl e
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i s s ue  or  f a i l e d t o  do hi s  dut y i n  t he  c a s e .   A publ i c  of f i c i a l ,  i n

t he  a bs e nc e  of  pr oof  t o  t he  c ont r a r y,  i s  pr e s ume d t o  do hi s  dut y.

Se e  St a t e  e x r e l .  Bi ggs  v.  Ba r c l a y ,  188 Te nn.  26,  216 S. W. 2d 711

( Te nn.  1948) .  The r e f or e ,  we  mus t  pr e s ume  t ha t  t he  t r i a l  j udge

c or r e c t l y  a nd a de qua t e l y c ons i de r e d a l l  i s s ue s  pr ope r l y pr e s e nt e d

a nd t ha t ,  a bs e nt  a  s howi ng t o  t he  c ont r a r y,  t he  j udgme nt  i s

c ompl e t e  i n  e ve r y r e s pe c t .   Ri c ha r ds  v.  Ta yl or ,  926 S. W. 2d 569

( Te nn.  App.  1996) . Un d e r  t h e  ma n d a t e s  o f  t h e  c h i l d  s u p p o r t

gui de l i ne s  i n  e f f e c t  a t  t he  t i me  of  t he  pr e vi ous  or de r ,  t he  t r i a l

c our t  wa s  unde r  a  dut y t o  us e  t he  gui de l i ne s  i n  r e vi e wi ng t he

a de qua c y of  t he  c hi l d  s uppor t .   Thus  we  pr e s ume  t ha t  t he  c hi l d

s uppor t  of  $400. 00 pe r  mont h or de r e d i n  t he  or i gi na l  de c r e e  wa s

c or r e c t .   Re vi e wi ng t he  gui de l i ne s  ( Oc t obe r  1989 r e vi s e d) ,  t he

gr os s  i nc ome  t ha t  woul d yi e l d $400. 00 pe r  mont h woul d be

a ppr oxi ma t e l y $2, 500. 00 pe r  mont h.

I nvoki ng Rul e  1240- 2- 4- . 03( 3) ( f )  ( 1994 r e vi s e d)  a nd i nc r e a s i ng

t he  c hi l d  s uppor t  pa yme nt s  a t  a  r a t e  of  t e n pe r c e nt  ( 10%)  pe r  ye a r

f or  e a c h ye a r  s i nc e  t he  s uppor t  or de r ,  t he  ma xi mum i nc r e a s e  i n

c hi l d s uppor t  woul d be  f i f t y  pe r c e nt  ( 50%) .   Appl yi ng t he  f i f t y

pe r c e nt  i nc r e a s e  t o  t he  1990 a wa r d of  $400. 00,  t he  c hi l d  s uppor t

woul d be  i nc r e a s e d t o  $600. 00 pe r  mont h ( i f  t he  i nc r e a s e s  we r e

c ompounde d,  c hi l d  s uppor t  woul d be  i nc r e a s e d t o  645. 00) .   The  t r i a l

c our t  di d not  c hoos e  t o  i nc r e a s e  t he  mont hl y c hi l d  s uppor t  a wa r d i n

c a s h but  di d or de r  t he  f a t he r  t o  pa y t he  c hi l d ' s  t ui t i on a t  a
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pr i va t e  s c hool .   The  t ui t i on i s  a ppr oxi ma t e l y $3, 000. 00.   Si nc e  we

c ons i de r  t he  pr i va t e  s c hool  t ui t i on t o  be  c hi l d  s uppor t ,  t he  t ot a l

s uppor t  or de r e d by t he  c our t  wa s  $7, 800. 00,  pe r  ye a r .

Ext r a pol a t i ng gr os s  i nc ome  f r om t he  gui de l i ne s  ( 1994 r e vi s e d) ,

c hi l d s uppor t  of  $7, 800. 00 pe r  ye a r  or  $650. 00 pe r  mont h woul d

r e s ul t  f r om a  gr os s  mont hl y i nc ome  of  a ppr oxi ma t e l y $4, 300. 00.   We

c ons i de r  t hi s  a mount  of  i nc ome  t o be  wi t hi n t he  e a r ni ng pot e nt i a l

of  t he  f a t he r .

As  not e d a bove ,  t he  mot he r  s ought  i nc r e a s e d c hi l d  s uppor t

ba s e d upon t he  f a t he r ' s  unde r  e mpl oyme nt ,  hi ghe r  s t a nda r d of

l i vi ng,  a nd gr e a t e r  a s s e t s  a nd f i na nc i a l  r e s our c e s .   The  f a t he r

r e s ponds  t o t h i s  a r gume nt  by not i ng t ha t  t he  c hi l d  s uppor t

gui de l i ne s ,  Te nn.  Comp.  R.  & Re gs . ,  c h.  1240- 2- 4- . 03,  whi c h gove r n

t he  a na l ys i s  of  t hi s  c a s e ,  ( s e e  T. C. A.  §  36- 5- 101( a ) ( 1)  & ( e ) ( 1) ) ,

pr ovi de  t ha t  c hi l d  s uppor t  pa yme nt s  of  $400 pe r  mont h c or r e s pond t o

a  ye a r l y  gr os s  i nc ome  t ha t  i s  c ons i de r a bl y hi ghe r  t ha n hi s

de mons t r a t e d pr e s e nt  gr os s  i nc ome .

The  mot he r  c ount e r s  by a s s e r t i ng t ha t  t he  t r i a l  c our t  s houl d

ha ve  t a ke n i nt o c ons i de r a t i on t he  f a t he r ' s  s ubs t a nt i a l  a s s e t s ,

i . e . ,  h i s  de bt - f r e e  f a r m a nd ba nk a c c ount  of  s ome  $500, 000,  i n

s e t t i ng a n a ppr opr i a t e  c hi l d  s uppor t  a mount .   I n  s uppor t  of  t hi s

a r gume nt ,  t he  mot he r  c i t e s  t he  f ol l owi ng pr i nc i pl e  r e c e nt l y
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e nunc i a t e d by our  Supr e me  Cour t  i n  Na s h v.  Mul l e ,  846 S. W. 2d 803,

804 ( Te nn. 1993) :  

One  ma j or  goa l  e xpr e s s e d i n  t he  gui de l i ne s  i s  " [ t ] o
i ns ur e  t ha t  whe n pa r e nt s  l i ve  s e pa r a t e l y,  t he  e c onomi c
i mpa c t  on t he  c hi l d( r e n)  i s  mi ni mi z e d a nd t o  t he  e xt e nt
t ha t  e i t he r  pa r e nt  e nj oys  a  hi ghe r  s t a nda r d of  l i vi ng,
t he  c hi l d( r e n)  s ha r e ( s )  i n  t ha t  hi ghe r  s t a nda r d. "   Te nn.
Comp.  R.  a nd Re gs .  c h.  1240- 2- 4- . 02( 2) ( e ) .   Thi s  goa l
be c ome s  s i gni f i c a nt  whe n,  a s  he r e ,  one  pa r e nt  ha s  va s t l y
gr e a t e r  f i na nc i a l  r e s our c e s  t ha n t he  ot he r .   I t  r e mi nds
us  t ha t  Te nne s s e e  doe s  not  de f i ne  a  c hi l d ' s  ne e ds
l i t e r a l l y,  b ut  r a t he r  r e qui r e s  a n a wa r d t o r e f l e c t  bot h
pa r e nt s '  f i na nc i a l  c i r c ums t a nc e s .

I d.  a t  805.

The  mot he r  a r gue s  i n  he r  br i e f  t ha t  " [ d] e f e nda nt ' s  a s s e t s  a r e

va s t l y gr e a t e r  t ha n [ he r s ] . "   We  do not  t hi nk t he  f a c t s  i n  t he

r e c or d be a r  out  t hi s  a s s e r t i on.   Eve n i f  t r ue ,  howe ve r ,  c hi l d

s uppor t  i s  not  c a l c ul a t e d f r om pos t  ma r i t a l  a s s e t s  but  f r om i nc ome .

I t  a ppe a r s  t ha t  t he  wi f e  s e e ks  t o  ha ve  pos t  di vor c e  a ppr e c i a t i on of

t he  hus ba nd' s  pr ope r t y,  not  ye t  r e a l i z e d a s  i nc ome ,  i nc l ude d i n  t he

c a l c ul a t i on of  c hi l d  s uppor t .   The r e  i s  no pr ovi s i on i n  t he

gui de l i ne s  r e qui r i ng  or  pe r mi t t i ng unr e a l i z e d i nc ome  f r om pos t

di vor c e  a ppr e c i a t i on of  a s s e t s  t o  be  i nc l uda bl e  i n  a n obl i gor ' s

gr os s  or  ne t  i nc ome .   The  mot he r  mi s c ons t r ue s  Na s h v.  Mul l e .

The  c hi l d  s uppor t  gui de l i ne s  ( 1994 r e vi s e d) ,  do pe r mi t  t he

c our t  t o  t a ke  i nt o a c c ount  i n  de t e r mi ni ng c hi l d  s uppor t ,   va l ua bl e

a s s e t s  a nd r e s our c e s  s uc h a s  a n e xpe ns i ve  home  or  a ut omobi l e  t ha t
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s e e m i na ppr opr i a t e  f or  t he  i nc ome  c l a i me d by t he  obl i gor .  Te nn.

Comp.  R & Re gs . ,  c h. 1240- 2- 4- . 04( 1) ( f ) .   We  a r e  of  t he  opi ni on,  a s

wa s  t he  t r i a l  c our t ,  t ha t  unde r  t he  f a c t s  of  t hi s  c a s e ,  e qui t y doe s

not  r e qui r e  a n upwa r d a dj us t me nt  i n  t he  a mount  of  c hi l d  s uppor t

ba s e d upon t hi s  pr ovi s i on.   The  e vi de nc e  i n  t he  r e c or d doe s  not

e s t a bl i s h s uf f i c i e nt  f a c t s  t o  br i ng t he  r ul e  i nt o pl a y.

Conve r s e l y,  t he  r e c or d doe s  e s t a bl i s h t ha t  t he  hus ba nd i s  l i vi ng i n

a  456 s qua r e  f oot  r e nova t e d da i r y ba r n.  

Fi na l l y,  t he  mot he r  c ompl a i ns  t ha t  i n  J ul y of  1995,  t he  f a t he r

bought  t he i r  s on a  pa i r  of  t e nni s  s hoe s  f or  $85. 00,  a nd s ubt r a c t e d

t ha t  a mount  f r om hi s  J ul y c hi l d  s uppor t  pa yme nt .   We  a gr e e  t ha t  t he

de duc t i on wa s  una ut hor i z e d a nd i na ppr opr i a t e .   Ac c or di ngl y,  t he

f a t he r  s ha l l  be  r e qui r e d t o  pa y t o  t he  wi f e  t he  s um of  $85 . 00 t o

c ompe ns a t e  f or  t he  de duc t i on i n  t he  J ul y c hi l d  s uppor t  pa yme nt .

We  f i nd no de vi a t i on downwa r d f r om t he  c hi l d  s uppor t  ma nda t e d

by t he  Chi l d Suppor t  Gui de l i ne s .   We  f i nd no me r i t  i n  a ny ot he r

i s s ue s  pr e s e nt e d by t he  a ppe l l a nt  mot he r  r e l a t i ng t o c hi l d s uppor t .

The  f a t he r  c ompl a i ns  t ha t  he  s houl d not  be  r e qui r e d t o  be a r

t he  f ul l  e xpe ns e s  of  t he  c hi l d ' s  pr i va t e  s c hool  t ui t i on.   We  not e

t ha t  bot h pa r t i e s  we r e  a gr e e a bl e  t o  t he  c hi l d ' s  a t t e nda nc e  i n  a

pr i va t e  s c hool .   I n  vi e w of  our  opi ni ons  e xpr e s s e d a bove ,  we  f i nd
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t ha t  t he  r e qui r e me nt  t ha t  t he  hus ba nd pa y t he  f ul l  t ui t i on i s

j us t i f i e d i n a l l  r e s pe c t s .   We  f i nd no me r i t  i n t hi s  i s s ue .

La s t l y,  t he  pa r t i e s  e a c h a r gue  t ha t  t he y s houl d be  a wa r de d

a t t or ne y f e e s  f or  t hi s  a ppe a l .   The  mot he r ' s  a r gume nt  i s  t ha t  t he

f a t he r  s houl d be  he l d l i a bl e  f or  he r  a t t or ne y ' s  f e e s  a nd e xpe ns e s

on a ppe a l ,  ba s e d on t he  di s pa r i t y  i n  t he  pa r t i e s '  i nc ome s  a nd

f i na nc i a l  r e s our c e s .   The  f a t he r ,  f or  hi s  pa r t ,  a r gue s  t ha t  t hi s  i s

a  f r i vol ous  a ppe a l  a nd s e e ks  a t t or ne y ' s  f e e s  a nd c os t s  on a ppe a l .

We  f i nd t ha t  t hi s  i s  not  a  f r i vol ous  a ppe a l  a nd t ha t  bot h pa r t i e s

a r e  c a pa bl e  of  pa yi ng,  a nd s houl d pa y,  t he i r  own a t t or ne y ' s  f e e s .

We  modi f y t he  t r i a l  c our t ' s  j udgme nt  t o  r e qui r e  t he  f a t he r  t o

pa y t he  s um of  $85. 00 t o  t he  mot he r  f or  t he  i na ppr opr i a t e  de duc t i on

f r om c hi l d  s uppor t  f or  t he  c os t s  of  a  pa i r  of  s hoe s  f or  t he  c hi l d .

I n  a l l  ot he r  r e s pe c t s  t he  t r i a l  c our t ' s  j udgme nt  i s  a f f i r me d.

I n our  di s c r e t i on,  we  a s s e s s  t he  c os t s  e qua l l y  be t we e n t he

pa r t i e s .   Thi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  a n e nt r y of

a  j udgme nt  i n  a c c or da nc e  wi t h t hi s  opi ni on.

 

___________________________
                                      Don T.  Mc Mur r a y,  J udge

___________________________________
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Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Pol k Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

e r r or  i n t he  t r i a l  c our t .

We  modi f y t he  t r i a l  c our t ' s  j udgme nt  t o  r e qui r e  t he  f a t he r  t o

pa y t he  s um of  $85. 00 t o t he  mot he r  f or  t he  i na ppr opr i a t e  de duc t i on

f r om c hi l d  s uppor t  f or  t he  c os t s  of  a  pa i r  of  s hoe s  f or  t he  c hi l d .

I n  a l l  ot he r  r e s pe c t s  t he  t r i a l  c our t ' s  j udgme nt  i s  a f f i r me d.

I n our  di s c r e t i on,  we  a s s e s s  t he  c os t s  e qua l l y  be t we e n t he

pa r t i e s .   Thi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  a n e nt r y of

a  j udgme nt  i n  a c c or da nc e  wi t h t hi s  opi ni on.
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