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O P I  N I  O N

    Godda r d,  P. J .  

Roy Be a t y,  J r . ,  a ppe a l s  di s mi s s a l  by s umma r y j udgme nt

of  hi s  s ui t  s e e ki ng da ma ge s  a ga i ns t  R.  H.  J ohns on,  She r i f f  of

Monr oe  Count y,  a nd Monr oe  Count y f or  pe r s ona l  i nj ur i e s  he

r e c e i ve d whi l e  i nc a r c e r a t e d i n  t he  Monr oe  Count y J a i l .
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He  i ns i s t s  t ha t  t he r e  a r e  ma t e r i a l  i s s ue s  of  f a c t

r e nde r i ng s umma r y j udgme nt  i mpr ope r .

Mr .  Be a t y ' s  c ompl a i nt  c ont a i ns  t he  f ol l owi ng

a l l e ga t i ons  r e l a t i ve  t o hi s  i nj ur i e s  a nd,  a s  pe r t i ne nt  t o t hi s

a ppe a l ,  r e l a t i ve  t o  t he  De f e nda nt s '  wr ongdoi ng:

7.   On or  a bout  De c e mbe r  17,  1993 a t  a ppr oxi ma t e l y
1930 hour s ,  t he  Pl a i nt i f f ,  whi l e  a  pr e - s e nt e nc e
de t a i ne e  a t  t he  Monr oe  Count y J a i l ,  wa s  r e t ur ni ng t o
hi s  bunk f r om us i ng t he  ba t hr oom a nd s t e ppe d on ba r e
wi r e s  f r om a n e l e c t r i c a l  e xt e ns i on c or d.

8.   The  Pl a i nt i f f  r e c e i ve d a  s e ve r e  e l e c t r i c a l
s hoc k whe n he  s t e ppe d on t he  e l e c t r i c a l  c or d.   The
s hoc k c a us e d t he  Pl a i nt i f f  t o  be  vi ol e nt l y  t hr own
a bout ,  r e s ul t i ng i n  s e r i ous  he a d a nd ba c k i nj ur i e s .

9 .   Be c a us e  of  t he  e l e c t r i c a l  s hoc k a nd r e s ul t i ng
f a l l  by t he  Pl a i nt i f f ,  he  ha s  r e c e i ve d a  ma s s i ve  di s c
he r ni a t i on a nd ne r ve  r oot  e nc r oa c hme nt .   Pl a i nt i f f  ha s
be e n a dvi s e d by me di c a l  doc t or s  t ha t  he  i s  i n  ne e d of
a n a nt e r i or  c e r vi c a l  di s ke c t omy a nd f us i on.

10.   I t  wa s  t he  dut y of  t he  De f e nda nt  R.  H.
J ohns on,  a s  She r i f f  of  t he  Monr oe  Count y J a i l ,  t o
ma i nt a i n a nd ke e p t he  j a i l  i n  a  s a f e  c ondi t i on.

11.   I t  i s  a l s o t he  dut y of  Monr oe  Count y t o
ma i nt a i n a  s a f e  e nvi r onme nt  f or  t he  i nma t e s  a nd pr e -
s e nt e nc e  de t a i ne e s  of  t he  Monr oe  Count y J a i l .

12.   The  De f e nda nt  R.  H.  J ohns on,  a s  She r i f f  of
Monr oe  Count y J a i l ,  br e a c he d hi s  dut y of  c a r e  by
f a i l i ng t o ma i nt a i n t he  j a i l  i n a  s a f e  c ondi t i on.

13.   Monr oe  Count y br e a c he d t he i r  r e s pons i bi l i t y
a nd dut y of  c a r e  by f a i l i ng t o  ma i nt a i n t he  Monr oe
Count y J a i l  i n  a  s a f e  c ondi t i on.

The  Tr i a l  Cour t ' s  or de r  of  di s mi s s a l  s t a t e s  t he

f ol l owi ng:
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29 - 20 - 20 4 .   Re mov al  o f  i mmuni t y  f or  i nj ur y  f r om dang e r ous

s t r uc t ur e s - - Ex c e pt i o n- - No t i c e  r e qui r e d. - - ( a )  I mmu n i t y  f r o m s u i t

o f  a  g o v e r n me n t a l  e n t i t y  i s  r e mo v e d  f o r  a n y  i n j u r y  c a u s e d  b y  t h e

d a n g e r o u s  o r  d e f e c t i v e  c o n d i t i o n  o f  a n y  p u b l i c  b u i l d i n g ,

s t r u c t u r e ,  d a m,  r e s e r v o i r  o r  o t h e r  p u b l i c  i mp r o v e me n t  o wn e d  a n d

c o n t r o l l e d  b y  s u c h  g o v e r n me n t a l  e n t i t y .

3

The  s ui t  i s  ba s e d upon t he  f a i l ur e  t o  ma ke  a n
i ns pe c t i on of  t he  c e l l  i n whi c h t he  Pl a i nt i f f  wa s
c onf i ne d a nd t he  f a i l ur e  of  t he  de f e nda nt  t o  obt a i n
me di c a l  t r e a t me nt  f or  pl a i nt i f f ' s  i nj ur i e s .

Fa i l ur e  t o  ma ke  a n i ns pe c t i on i s  e xc e pt e d f r om t he
s t a t ut e  r e movi ng gove r nme nt a l  i mmuni t y i n  a c c or da nc e
wi t h T. C. A.  29- 20- 205.   I t  a l s o a ppe a r s  f r om t he
Pl a i nt i f f ' s  de pos i t i on t ha t  he  r e c e i ve d me di c a l
t r e a t me nt  a t  Swe e t wa t e r  Hos pi t a l .

As  we  unde r s t a nd Mr .  Be a t y ' s  br i e f ,  he  c onc e de s  t ha t

t he  De f e nda nt s  a r e  i mmune  f r om a ny c a us e  of  a c t i on a r i s i ng f r om

t he  f a i l ur e  t o  i ns pe c t  i n  a c c or da nc e  wi t h t he  Code  Se c t i on

me nt i one d i n  t he  Tr i a l  Cour t ' s  or de r  a bove - quot e d.

The  c ompl a i nt ,  a s  a l r e a dy not e d,  a l s o s ought  da ma ge s

be c a us e  t he  De f e nda nt s  f a i l e d t o  pr ovi de  Mr .  Be a t y me di c a l  c a r e

a f t e r  be i ng i nj ur e d.   The  pr oof ,  howe ve r ,  i s  undi s put e d t ha t  s uc h

wa s  pr ovi de d wi t hout  c os t  t o  Mr .  Be a t y a nd no i s s ue  i s  ma de  a s  t o

t hi s  poi nt  on a ppe a l .

Mr .  Be a t y doe s ,  howe ve r ,  i ns i s t ,  unde r  t he  pr ovi s i ons

of  T. C. A.  29- 20- 204( a ) 1 t ha t  i mmuni t y of  gove r nme nt a l  e nt i t i e s

ha s  be e n r e move d " f or  a ny i nj ur y c a us e d by t he  da nge r ous  or

de f e c t i ve  c ondi t i on of  a ny publ i c  bui l di ng, "  a nd t ha t  t he  f a i l ur e

t o ma i nt a i n t he  j a i l  f a c i l i t i e s  i n a  s a f e  c ondi t i on i s  a  s e pa r a t e

c l a i m f r om t he  one  a l l e gi ng f a i l ur e  t o  i ns pe c t .
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The  De f e nda nt s  c ount e r  t hi s  a r gume nt  by f i r s t  i ns i s t i ng

t ha t  t he r e  wa s  no pr oof  t ha t  t he y kne w of  t he  uns a f e  c ondi t i on

c a us e d by t he  f r a ye d e l e c t r i c a l  c or d a nd t ha t  i n  di s c ove r y

de pos i t i on Mr .  Be a t y t e s t i f i e d hi s  c a us e  of  a c t i on wa s  pr e di c a t e d

upon f a i l ur e  t o  i ns pe c t .

Be f or e  a ddr e s s i ng our  r e s ol ut i ons  of  t he  c ompe t i ng

c ont e nt i ons ,  we  obs e r ve  t ha t  a l t hough t he  De f e nda nt s  r e l y  upon

t he  di s c ove r y de pos i t i on of  Mr .  Be a t y- - a nd t he  r e c or d wa s

s uppl e me nt e d t o  i nc l ude  hi s  de pos i t i on- - i t  wa s  not  ma de  a n

e xhi bi t  t o  t he  De f e nda nt s '  mot i on,  t he  onl y ma t e r i a l  a c c ompa nyi ng

t he  mot i on be i ng t he  De f e nda nt s '  br i e f  i n  s uppor t  t he r e of .

Ne ve r t he l e s s ,  we  a r e  i nc l i ne d,  a s  di d t he  pa r t i e s ,  t o

t r e a t  t he  di s c ove r y de pos i t i on a s  a  pa r t  of  t he  mot i on,  a s  we l l

a s  t he  a f f i da vi t  a nd ot he r  ma t e r i a l s  f i l e d wi t h Mr .  Be a t y ' s

r e s pons e .

Apr opos  of  t he  f i r s t  i ns i s t e nc e ,  our  c a s e  l a w r e qui r e s

e i t he r  a c t ua l  or  c ons t r uc t i ve  not i c e  i n pr e mi s e  l i a bi l i t y a c t i ons

pr e di c a t e d upon de f e c t i ve  c ondi t i ons .   Mc Cor mi c k v.  Wa t e r s ,  594

S. W. 2d 385 ( Te nn. 1980) ;  Be ns on v.  H. G.  Hi l l  St or e s ,  I nc . ,  699

S. W. 2d 560 ( Te nn. App. 1985) .   The  c ompl e t e  a ns we r  t o  t he

De f e nda nt s '  a r gume nt  i s  t ha t  on mot i on f or  s umma r y j udgme nt  i t

wa s  not  t he  dut y of  Mr .  Be a t y t o  s how t ha t  t he  De f e nda nt s  kne w of

t he  c ondi t i on,  but  r a t he r  t he  dut y of  t he  De f e nda nt s  t o  s how t ha t

t he y di d not .  



2

41 - 4- 14 0 .   S t anda r ds  pr e s c r i be d  by  Te nne s s e e  c or r e c t i ons

i n s t i t u t e . - - ( a )  Th e  Te n n e s s e e  c o r r e c t i o n s  i n s t i t u t e  h a s  t h e  p o we r  a n d

i t s  d u t y  i s  t o :

.  .  .  .

( 3 )  I n s p e c t  a l l  l o c a l  j a i l s ,  l o c k - u p s ,  wo r k h o u s e s  a n d  d e t e n t i o n

f a c i l i t i e s  a t  l e a s t  o n c e  a  y e a r  a n d  p u b l i s h  t h e  r e s u l t s  o f  s u c h

i n s p e c t i o n s .   I n s p e c t i o n s  s h a l l  b e  b a s e d  o n  t h e  e s t a b l i s h e d  s t a n d a r d s

me n t i o n e d  i n  s u b d i v i s i o n  ( a ) ( 1 ) .
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The  De f e nda nt s  r e l y  upon our  unr e por t e d de c i s i on i n  t he

c a s e  of  Ri c e  v.  Knoxvi l l e  Ut i l i t i e s  Boa r d,  C/ A No.  03A01- 9606- CV-

00209,  f i l e d i n  Knoxvi l l e  on De c e mbe r  23,  1996.   The y c ont e nd

t ha t  Ri c e  s t a nds  f or  t he  pr opos i t i on t ha t ,  i n  a  pr e mi s e s

l i a bi l i t y c a s e ,  a  pl a i nt i f f  f a c e d wi t h a  mot i on f or  s umma r y

j udgme nt  pr e di c a t e d on a  l a c k of  not i c e  ha s  a n a f f i r ma t i ve  dut y

t o pr ove  a c t ua l  or  c ons t r uc t i ve  not i c e  of  t he  de f e c t .   The

De f e nda nt  i n  t he  i ns t a nt  c a s e  ha s  mi s c ons t r ue d our  hol di ng i n

t ha t  c a s e .   We  he l d i n  Ri c e  t ha t  a  pr e mi s e s  l i a bi l i t y pl a i nt i f f ,

whe n f a c e d wi t h a  pr ope r l y s uppor t e d mot i on on t he  i s s ue  of

not i c e ,  ha d t o  br i ng f or t h  f a c t s  t o  c r e a t e  a  di s put e  on t he  i s s ue

of  a c t ua l  or  c ons t r uc t i ve  not i c e .   I n  Ri c e ,  we  s us t a i ne d a  gr a nt

of  s umma r y j udgme nt  t o  t he  de f e nda nt s  be c a us e  t he i r  s uppor t i ng

ma t e r i a l  s howe d a  l a c k of  not i c e ,  bot h a c t ua l  a nd c ons t r uc t i ve ,

a nd t he  i nj ur e d pl a i nt i f f  di d not  pr e s e nt  a ny f a c t s  t o  br i ng i nt o

di s put e  t he  f a c t s  pr e s e nt e d by t he  de f e nda nt s .   Ri c e  i s  not

c ont r a r y t o  our  hol di ng i n  t hi s  c a s e .

Fi na l l y a s  t o t hi s  poi nt ,  t he  r e c or d di s c l os e s  t ha t

pur s ua nt  t o  T. C. A.  41- 4- 140( a ) ( 3) , 2 a n i ns pe c t i on of  t he  j a i l  wa s

ma de  on De c e mbe r  30,  1992,  a nd a  r e - i ns pe c t i on on De c e mbe r  10,
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1993.   The  r e - i ns pe c t i on r e s ul t e d i n  a  f i ndi ng t ha t  " The r e  a r e

f r a ye d e xt e ns i on c or ds  a nd na ke d wi r e s  t hr oughout  t he  j a i l . "   I t

a ppe a r s  t ha t  t hi s  r e por t  wa s  not  t r a ns mi t t e d t o  t he  Count y

Exe c ut i ve  a nd She r i f f  unt i l  Ma r c h 2,  1994,  whi c h,  of  c our s e ,  wa s

a f t e r  t he  da t e  of  t he  a c c i de nt .   Howe ve r  t ha t  ma y be ,  i t  i s  c l e a r

t ha t  t he r e  i s  pr oof  i n  t he  r e c or d t ha t  c ondi t i ons  e xi s t e d a t

l e a s t  one  we e k pr i or  t o  t he  a c c i de nt .   I n  our  vi e w t hi s  pe r i od of

t i me  wa s  s uf f i c i e nt  t o s a t i s f y t he  r e qui r e me nt  of  c ons t r uc t i ve

not i c e  whe n a ppl yi ng our  s t a nda r d of  r e vi e w f or  s umma r y

j udgme nt s .   

 

  As  t o  t he  De f e nda nt s '  o t he r  i ns i s t e nc e ,  t he  pr oof  s hows  

t ha t  dur i ng t he  di s c ove r y de pos i t i on of  Mr .  Be a t y,  t he  f ol l owi ng

oc c ur r e d:

Now,  .  .  .  i t ' s  my unde r s t a ndi ng t ha t  you ' r e  c l a i mi ng
t ha t  t he  She r i f f  a nd t he  Count y a r e  l i a bl e  f or  f a i l i ng
t o ma ke  a n i ns pe c t i on or  ma ki ng a n i na de qua t e  or
ne gl i ge nt  i ns pe c t i on of  t ha t  j a i l  a r e a :  i s  t ha t  a
c or r e c t  s t a t e me nt  of  your  c l a i m:

A Ye a h.

MR.  LOMONACO:  ( Nods  he a d
a f f i r ma t i ve l y. )

Q And your  a t t or ne y i s  s ha ki ng hi s  he a d.   J us t
s o I  r e me mbe r  wha t  ha ppe ne d he r e  t oda y,  t ha t  t ha t ' s  t he
c or r e c t  s t a t e me nt  of  your  c l a i m.   And I  t a ke  i t  t ha t
t ha t  ne gl i ge nc e  i s  j us t  t ha t  i f  t he y ha d a ppr opr i a t e l y
i ns pe c t e d i t ,  t he y woul d ha ve  s e e n t he  c or d a nd
r e pl a c e d i t .

A You woul d t hi nk s o.   I  don ' t  unde r s t a nd why
t he y di dn ' t  ge t  r i d  of  i t  a f t e r  I  s t e ppe d on i t .
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Whi l e  i t  i s  a r gua bl e  f r om t he  f or e goi ng t ha t  t he  onl y

c l a i m be i ng ma de  wa s  f or  l a c k of  i ns pe c t i on,  Mr .  Be a t y di d not

t e s t i f y- - nor  di d hi s  c ouns e l  a gr e e - - t ha t  l a c k of  i ns pe c t i on wa s

t he  onl y c l a i m he  wa s  pr e s s i ng.   Mor e ove r ,  we  a r e  l oa t he d t o  

c onf i ne  a  l a y pe r s on t o  a ns we r s  gi ve n t o  t hi s  t ype  of  que s t i ons

whe n t he  c ompl a i nt  s pe c i f i c a l l y  a l l e ge s  ot he r  c l a i ms .   We  a r e  

a l s o di s i nc l i ne d t o  f i nd t r i a l  c ouns e l  i n  noddi ng hi s  he a d,  a s

a bove  s hown,  wi l l  be  de e me d t o  ha ve  wa i ve d one  of  t he  c l a i ms

a l l owe d.

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  She r i f f  J ohns on a nd Monr oe  Count y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


