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W ndon H Taylor and his wfe, Sarah A Tayl or
(collectively “the Taylors”), sued T&N O fice Equi pnent, Inc.
(T&N) and Jerald W Nichols and his wife, Gayle J. N chols
(collectively “the Nichols”), alleging that the defendants had
defaulted on a prom ssory note. The trial court found that a
default had occurred. It then held that the N chols! were
obl i gated under the note to pay $11,960.13 in attorney’s fees.
The N chol s appeal ed, raising the foll ow ng questions for our

revi ew

1. Did the trial court err in finding that
the Nichols had defaulted on the prom ssory
not e?

2. Did the trial court err in awardi ng as
reasonabl e attorney’s fees the anount of

$11, 960. 13, being one-sixth of the principal
recovered on the prom ssory note?

|. Facts

Bet ween 1978 and 1991, M. Taylor and M. Nichols each
owned fifty percent of the stock of T&N. In January, 1991, T&N
purchased M. Taylor’s interest in the corporation, |eaving M.
Nichols as its sole owner. At that tinme, T&N, acting through M.
Ni chol s, executed a prom ssory note obligating T&N to pay the
Ni chol s $135,000, with interest, in nmonthly installnments of
$2,087.36. At the bottomof the note, the N chols
“uncondi tional | y” guaranteed paynent of the note. The N chols

al so signed a hypot hecati on agreenent pledging two $50, 000

Mhile it is not entirely clear in the record, the judgment does not
appear to be against T&N Office Equi pment, Inc. This may be expl ained by M.
Ni chol s’ testimony that “[i]n January, 1995, T&N filed for Chapter 7
bankruptcy.” The complaint in this case was filed on October 28, 1994.
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certificates of deposit as collateral for the debt. The parties
al so executed a security agreenent that granted the Taylors a
security interest in, anong other things, T&\ s accounts

recei vabl e.

The prom ssory note defines “default” as occurring

under various circunstances, including each of the foll ow ng:

[ T&’N] becom ng insolvent or generally failing
to pay its debts as they becone due;

* * * *

Failure of [T&N] to abide by the ternms of the
security agreenent which partially secures
this note or to provide the collateral as
provi ded herein;...

(Enmphasi s added). The note al so provi des that

[a] s the unpaid bal ance on this note shal
decline, [T&N] shall not be required to

mai ntai n cash collateral in excess of the
unpai d bal ance due hereon. Wen the unpaid
bal ance due hereunder shall be One Hundred
Thousand ($100, 000.00) Dollars or less, the
Security Agreenent shall be rel eased.

In the event this note is placed in the hands
of an attorney for collection or for
protection of any interest [the Tayl ors]

m ght have in collateral securing paynment of
this note, [T&\] and all sureties,

guarantors, endorsers and other parties
hereto agree to pay reasonabl e attorneys’
fees and court and other costs incident to
such efforts.

In 1993, without the plaintiffs’ know edge, M. Nichols
cashed one of the certificates and left town after falsely

representing to the issuing bank that the certificate had been



| ost or destroyed. Upon M. N chols’ return, the Taylors net
with the Nichols, who agreed to deposit approxi mately $45, 000
into a joint account with the Taylors as collateral for the note
in place of the certificate of deposit. One thousand dollars was
to be transferred fromthat account each nonth into M. Taylor’s
account, as a part of the nonthly paynment due under the note.

The parties had a nmutual understanding that all four of their

si gnatures woul d be required before any funds could be w thdrawn
fromthe joint account; however, the bank’s policy required only
one signature to authorize a withdrawal, and the account was

apparently set up with this proviso.

In October, 1994, M. Taylor |earned that one of T&N' s
creditors, Panasonic, was attenpting to recover a debt of
$5, 295. 36 by enforcing a personal guaranty signed by Taylor in
1985. The Panasoni c obligation had been incurred by T&N after

M. Taylor sold his interest in the business.

M. Taylor also discovered that M. Ni chols had again
left the area. He was told by Ms. N chols that she did not know
wher e her husband was; that the Panasoni c debt was not going to
be paid; that she was not obligated for T&N s debts; that M.

Ni chol s had spent all of their noney; and that she was uncertain
as to what she would do with the remaining funds in the joint
account. On Cctober 27, 1994, Ms. N chols wi thdrew the sum of
$34,737 -- all but about $1,000 -- fromthe joint account. The
foll owi ng day, the Taylors declared the note in default and filed

this action.



The Taylors and their attorney agreed to a fee of one-
third of any amount recovered, but they subsequently reduced the

per centage to one-si xth.

On Novenber 1, 1994, after having been served with a
copy of the Taylors’ conplaint, Ms. N chols attenpted to pay off
t he bal ance on the note, but paynent was refused by the Tayl ors
and their attorney. On Novenber 7, 1994, the trial court entered
an order allow ng the paynent of $71,760 by the N chols in ful

paynent of the note.

The remai ning issues, pertaining to default, attorney
fees and the Panasonic obligation, were argued before the trial
court on April 23, 1996. The trial court found that T&N and the
Ni chol s had defaulted on the note by failing to pay the
obligation to Panasonic and by renoving the cash collateral from
t he bank. The court found that the Taylors were justified in
declaring a default under the terns of the note. The court also
found that they were justified in fearing that the N chols were
attenpting to evade paynent of the note and the Panasonic
obligation. It based this conclusion on the follow ng
circunstances: Ms. N chols' statement that T&N was w t hout
funds; M. N chols’ fraudul ent procurenent of the first
certificate of deposit; M. N chols’ disappearance on two
occasions; and Ms. N chols’ w thdrawal of the collateral from
the joint bank account w thout the Taylors’ know edge or consent.
The court held that the default entitled the Taylors to recover
their reasonable attorney’s fees, which it fixed at $11, 960. 13,

bei ng one-sixth of the principal recovered on the note.



I1. Standard of Revi ew

In this non-jury case, our review is de novo upon the
record with a presunption of correctness as to the trial court’s
findings, unless the preponderance of the evidence is otherw se.
Rule 13(d), T.R A P.; Hackett v. Smth County, 807 S.W2d 695,
699 (Tenn. App. 1990); Smth v. Jarnagin, 436 S.W2d 310, 313
(Tenn. App. 1968). Conclusions of |law cone to us free of any such
presunption. Adanms v. Dean Roofing Co., 715 S.W2d 341, 343

(Tenn. App. 1986).

[11. Finding of Default

The trial court found a nunber of defaults under the
terms of the prom ssory note. W agree that there was a default.
As indicated earlier, the note defines default as, anong ot her
things, any failure by T&N “to abide by the terns of the security
agreenent... or to provide the collateral as provided herein.”
When Ms. Nichols withdrew all but $1,000 fromthe joint account,
she renoved the coll ateral that secured the debt; thus, fromthat
nonment forward, the defendants were in default due to their
failure “to provide the collateral as provided [in the note].”
Ms. N chols took this action without the consent or know edge of

t he Tayl ors.

The Nichols contend that the trial court m stakenly
assumed that the prom ssory note required themto maintain cash
collateral at all tinmes in an anount equal to the unpaid bal ance

of the note. Pointing to the provision in the note that states



that the security agreenent was to be rel eased once the bal ance
fell below $100,000, the N chols argue that, since the bal ance at
the tine of the alleged default was approxi mately $71, 000, they

were relieved of their obligations under the security agreenent.

Whil e we agree that the security agreenent was rel eased
once the unpaid bal ance fell below $100, 000, we do not agree that
this contingency relieved the Nichols of their separate
obligation to provide cash collateral as specified in the note.
The security agreenent, which was released, is distinct fromthe
collateral requirenment. Thus, although T&N and the N chols were
no | onger bound by the security agreenent, they were stil
subject to the requirenents of the prom ssory note; specifically,
they were obligated to “provide the collateral” that was required
by the note. As far as the note was concerned, the only
significant effect of the dimnution in the debt was that the
Ni chol s were not required, as the balance declined, to “maintain
cash collateral in excess of the unpaid balance.” Thus, the note
inplicitly still required themto provide cash collateral in an
anount equal to its outstanding bal ance, which, at the tine of
the withdrawal, was in excess of $71,000. This they failed to

do.

The Nichols also argue that the w thdrawal of funds
fromthe joint account cannot constitute a default, since those
funds were not subject to the provision in the note requiring the
Nichols to “provide the collateral.” They maintain that their
agreenent with the Taylors to deposit approxi mately $45,000 in

the joint account was a separate transaction, wholly independent



of the prom ssory note, and that their w thdrawal of those funds
therefore could not constitute a default under the note. W do
not agree. The funds in the joint account were clearly intended
to be substituted as collateral in place of the original $50,000
certificate of deposit that was referred to in the note. It is
wel |l -settled that “the interpretation placed upon a contract by
the parties thereto, as shown by their acts, will be adopted” by
a court that is asked to construe that contract. Hanblen County
v. Gty of Mrristown, 656 S.W2d 331, 335 (Tenn. 1983); Ogle and
Shelton v. Realty Wirld-Barnes Real Estate Co. and Wod, C A No.
03A01-9610- CH 00336 (Tenn.App., E.S., filed April 28, 1997,
Franks, J.). In this instance, the parties treated the funds in
the joint account as a substitute for a portion of the original
collateral required by the note. Therefore, according to the
note’s terms, Ms. Nichols’" wthdrawal of those funds constituted
a default in the formof a “[f]lailure to... provide the

collateral as provided [in the note].”

Finally, the N chols argue that no default occurred,
since, according to their theory, Ms. N chols wthdrew the
collateral in order to pay the note in full. It is true that the
note aut horizes prepaynent in full wthout penalty; however, Ms.
Ni chol s’ attenpted paynent cane only after she had been served
with process in this lawsuit. \Wether her intent was as stated
by her at trial -- and the timng of her paynent certainly brings
this into question -- is not the real issue. Wat she did was a
default, as defined by the Nichols when they signed the note. |If
she had wanted to avoi d the consequences of a default, she could

have easily secured the Taylors’ consent. That consent coul d not



have been reasonably w thhel d under the circunstances of this

case.

In view of the foregoing, we cannot say that the
evi dence preponderates against the trial court’s finding that a
default occurred. The parties were free to define default in any
way they chose, and the wi thdrawal of funds fromthe joint bank
account falls squarely within the note’'s sixth category of
default: “failure... to provide the collateral as provided
herein.” G ven our conclusion that the trial court correctly
found that this act constituted a default, it is not necessary
for us to consider the court’s other basis for finding a default

-- T&N's failure “to pay its debts as they becone due.”

V. Award of Attorney’'s Fees

The burden of proof as to what constitutes a reasonable

attorney’s fee rests on the party seeking fees. WIson
Managenent v. Star Distributors, 745 S.wW2d 870, 873 (Tenn.

1988). As stated by the Suprenme Court,

where an attorney’s fee is based upon a
contractual agreenent expressly providing for
a reasonable fee, the award nust be based
upon the guidelines by which a reasonabl e fee
Is determned. [citations omtted] The
parties are entitled to have their contract
enforced according to its express terns.
Where they specify a reasonabl e fee rather
than a percentage of recovery, it is clear
that they expect a court to adjudicate the

I ssue of a reasonable fee...



In the instant case, the prom ssory note clearly
provi des for the paynent of the Taylors’ “reasonable attorneys’
fees” in the event they retained an attorney for the purpose of
coll ecting the unpaid bal ance on the note or protecting their
interest in the collateral. Thus, by denonstrating that a
default occurred, the Taylors carried their burden of proving
their entitlenent to attorney fees under the note. It then
becanme the duty of the trial court to adjudicate the issue of a
reasonabl e attorney’s fee, and the duty of the Taylors to present
sufficient proof to enable the court to nmake that determ nation.

I d.

The Tayl ors had the additional responsibility of
presenting evidence relative to the various “guidelines by which
a reasonable fee is determined.” I1d. The factors relevant to
the calculation of a reasonable attorney’s fee are essentially

those found in Disciplinary Rule 2-106(B):

(1) The tinme and | abor required, the novelty
and difficulty of the questions involved, and
the skill requisite to performthe | ega
servi ce properly.

(2) The likelihood, if apparent to the
client, that the acceptance of the particular
enpl oynent wi Il preclude other enploynment by
the | awyer.

(3) The fee customarily charged in the
locality for simlar |egal services.

(4) The anount involved and the results
obt ai ned.

(5) The tinme limtations inposed by the
client or by the circunstances.

(6) The nature and | ength of the professiona
relationship with the client.
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(7) The experience, reputation, and ability
of the lawer or lawers performng the
servi ces.

(8) Wiether the fee is fixed or contingent.

Al exander v. Inman, 903 S.W2d 686, 695 (Tenn.App. 1995). The
reasonabl eness of a fee depends on the facts of each case; thus,
the trial court mnmust consider all of the surrounding
circunstances as they pertain to the eight criteria |listed above.

| d.

The Taylors cite WIson Managenent for the proposition
that the trial court may set attorney’s fees even in the absence
of both expert testinony and a prinma facie show ng of what
constitutes a reasonable fee. WIson Managenent, 745 S. W 2d at
873. Again relying on that case, they contend that the Ni chols
failed to neet their obligation to insist upon a hearing on the
I ssue of reasonable fees. 1d. W find this reliance to be
m spl aced. The relied-upon | anguage in WI son Managenent
addresses those situations where a trial court awards attorney’s
fees without conducting any hearing on the issue. |In the instant
case, there was a hearing at which the question of attorney’s
fees was addressed. In fact, the trial court’s order of Decenber
5, 1994, specifically reserved the issue for a subsequent
hearing, which hearing ultinmately took place on April 23, 1996.
On that occasion, the court heard sone, albeit mninal, testinony
regardi ng the issue of reasonable attorney’s fees for the

Tayl ors.
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In setting attorney’'s fees in this case, the trial
court shoul d have evaluated all of the surrounding circunstances
agai nst the background of the eight factors set forth in DR 2-
106(B). Fromall appearances, it did not do so. On the
contrary, the court apparently awarded the Taylors a fl at
percentage of their recovery sinply because that was the
stipulation in the agreenment with their attorney. The Taylors’
fee agreenent with their attorney is only one factor in the
anal ysis. That agreenent in and of itself does not automatically

render that fee reasonabl e.

We conclude that in the interest of justice, this case
shoul d be remanded to the trial court for a proper determnation
of the reasonable attorney’'s fees to which the plaintiffs are

entitled. T.C A § 27-3-128 provides:

The [appell ate] court shall also, in al
cases, where, in its opinion, conplete
justice cannot be had by reason of sone
defect in the record, want of proper parties,
or oversight w thout cul pabl e negligence,
remand the cause to the court bel ow for
further proceedings, with proper directions
to effectuate the objects of the order, and
upon such ternms as may be deened right.

By this decision, we do not nmean to inply that a remand w il be
appropriate in all cases where there has been insufficient proof
regardi ng the reasonabl eness of attorney’'s fees. W nerely hold
that, under the facts of this case, a remand for a nore thorough

determ nation i s warranted.
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The judgnent of the trial court is affirnmed, except for
that portion awarding attorney’s fees of $11,960.13 to the
plaintiffs, which is hereby vacated. This case is remanded to
the trial court for such further proceedings as are appropriate,

consistent with this opinion. Exercising our discretion, we tax
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the costs on appeal half to the appellants and half to the appell ees.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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