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  O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a n a ppe a l  f r om a  j udgme nt  pr onounc e d on a  j ur y

ve r di c t  di s mi s s i ng a  s ui t  by Pl a i nt i f f  El e na  Tur ne r  Smi t h a ga i ns t

De f e nda nt s  Da vi d E.  Pa r t r i dge  a nd hi s  e mpl oye r ,  Be vc o Pa r ki ng

Compa ny.   The  s ui t  s ought  da ma ge s  a s  a  r e s ul t  of  a  ve hi c ul a r

a c c i de nt  oc c ur r i ng on Se pt e mbe r  28,  1990,  a bout  9: 00 a . m.   The

j ur y ve r di c t  f ound t he  f a ul t  i n  t he  a c c i de nt  s houl d be  a t t r i but e d
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75 pe r c e nt  t o  Ms .  Smi t h a nd 25 pe r c e nt  t o  Mr .  Pa r t r i dge .   The

j ur y ' s  ve r di c t  wa s  i mpl i c i t l y  a ppr ove d by t he  Tr i a l  Cour t  i n

ove r r ul i ng t he  mot i on f or  a  ne w t r i a l ,  whi c h r a i s e d t he

pr e ponde r a nc e  of  t he  e vi de nc e  i s s ue .

Upon a ppe a l  s he  r a i s e s  t he  f ol l owi ng i s s ue :

WHETHER THE J URY VERDI CT WAS CONTRARY TO THE
WEI GHT OF THE EVI DENCE TO I NDI CATE PASSI ON,  PREJ UDI CE
OR CAPRI CE OR THAT THE J URY ACTED UNREALI STI CALLY BASED
ON THE EVI DENCE.

At  t he  out s e t  we  poi nt  out  t ha t  a n i s s ue  on a ppe a l

r a i s i ng t he  que s t i on of  pr e ponde r a nc e  of  t he  e vi de nc e  a s  t o  a

j ur y ve r di c t  a ppr ove d by t he  t r i a l  c our t  pr e s e nt s  no i s s ue  t ha t

a n a ppe l l a t e  c our t  ma y c ons i de r .   She l by Count y v.  Ba r de n,  527

S. W. 2d 124 ( Te nn. 1975) ;  Engl a nd v.  Bur ns  St one  Co. ,  I nc . ,  874

S. W. 2d 32 ( Te nn. App. 1993) .   The  pr ope r  i s s ue  t o  r a i s e  unde r  t he s e

c i r c ums t a nc e s  i s  t ha t  t he r e  i s  no ma t e r i a l  e vi de nc e  t o  s uppor t

t he  j ur y ve r di c t .   We  a c c or di ngl y wi l l  t r e a t  t hi s  a ppe a l  a s

r a i s i ng t ha t  i s s ue .

Onl y t he  dr i ve r s  of  t he  t wo ve hi c l e s  i nvol ve d

t e s t i f i e d,  a nd t he i r  t e s t i mony i s  i n  s t a r k c ont r a s t .   I t  i s  Ms .

Smi t h ' s  i ns i s t e nc e  t ha t  s he  wa s  dr i vi ng i n  a  s out he r l y  di r e c t i on

on a  26- f oot - wi de  a c c e s s  r oa d pa r a l l e l  t o  t he  Al c oa  Hi ghwa y i n

Bl ount  Count y,  ne a r  t he  a i r por t ,  a ppr oa c hi ng t he  e xi t  of

Mc Dona l d ' s  r e s t a ur a nt  a s  s he  wa s  pr oc e e di ng t o  he r  pl a c e  of

e mpl oyme nt ,  a  s t e a k hous e  s ome  s hor t  di s t a nc e  s out h of  t he  e xi t .  
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She  s a w t he  ve hi c l e  ope r a t e d by Mr .  Pa r t r i dge ,  a  one - ha l f - t on

t r uc k,  a t  t he  dr i ve - i n  wi ndow of  Mc Dona l d ' s ,  a nd s a w i t  be gi n t o

move  t owa r d t he  a c c e s s  r oa d.   She  di d not  c ont i nue  t o  l ook a t  t he

t r uc k,  but  r a t he r  s t r a i ght  a he a d,  whe n s udde nl y t he  t r uc k e xi t e d

f r om t he  Mc Dona l d ' s  pr ope r t y i nt o t he  a c c e s s  r oa d a nd s t r uc k he r

ve hi c l e  i n  t he  dr i ve r ' s  s i de  door .   At  t he  t i me ,  he r  ve hi c l e  wa s

e nt i r e l y  on t he  r i ght  s i de  of  t he  i ma gi na r y c e nt e r  l i ne  of  t he

a c c e s s  r oa d,  whi c h ha d no pa i nt e d l i ne .

On t he  ot he r  ha nd,  i t  i s  Mr .  Pa r t r i dge ' s  i ns i s t e nc e

t ha t  he  pr oc e e de d t o  t he  i nt e r s e c t i on of  t he  e xi t  f r om Mc Dona l d ' s

r e s t a ur a nt  a nd t he  a c c e s s  r oa d,  t ha t  he  s t oppe d,  l ooke d t o  hi s

l e f t ,  s a w no ve hi c l e s  i n  t ha t  di r e c t i on,  a nd t he n,  be c a us e  bus he s

we r e  obs c ur i ng hi s  vi s i on t o  a  de gr e e  t o  t he  r i ght ,  pul l e d s i x  t o

s e ve n f e e t  i nt o t he  a c c e s s  r oa d.   He  t he n obs e r ve d t he  Smi t h

ve hi c l e  a bout  t he  i ns t a nt  t he  t wo ve hi c l e s  c ol l i de d.   At  t ha t

t i me ,  Ms .  Smi t h ve hi c l e  wa s  s e ve r a l  f e e t  t o t he  l e f t  of  t he  

c e nt e r  of  t he  a c c e s s  r oa d a nd hi s  t r uc k wa s  ne ve r  a c r os s  t he

c e nt e r ,  t he  f r ont  be i ng onl y s i x  or  s e ve n f e e t  i nt o t he  a c c e s s

r oa d.

We  c onc l ude ,  i n  l i ght  of  t he  f or e goi ng,  t ha t  t he r e  i s

ma t e r i a l  e vi de nc e  f r om whi c h t he  j ur y c oul d a ppor t i on t he  f a ul t

of  t he  pa r t i e s  a s  i t  di d.

I n  c onc l us i on,  we  not e  t ha t  Ms .  Smi t h,  whe n a s ke d t o

i de nt i f y  a ny wi t ne s s e s  t o  t he  a c c i de nt ,  na me d he r  s upe r vi s or  a t
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t he  St e a k Hous e  a nd s t a t e d t ha t  " he  e vi de nt l y  wa s  be hi nd me . "  

Thi s  wi t ne s s ,  howe ve r ,  wa s  ne ve r  c a l l e d t o  t e s t i f y ,  nor  wa s  hi s

a bs e nc e  e xpl a i ne d.

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  t he

c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ms .  Smi t h a nd

he r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


