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Th e  c a s e  wa s  d i s mi s s e d  b e f o r e  t h e  t r i a l  c o u r t  r u l e d  o n  t h e  q u e s t i o n  o f

wh e t h e r  t h i s  wa s  a  p r o p e r  c a s e  t o  b e  ma i n t a i n e d  a s  a  c l a s s  a c t i o n  p u r s u a n t  t o  Ru l e

2 3 ,  Ru l e s  o f  Te n n e s s e e  Ci v i l  Pr o c e d u r e .
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Th e r e  i s  n o  c o n t r a c t  n o r  d e p o s i t o r y  a g r e e me n t  a t t a c h e d  t o  t h e  c o mp l a i n t  a s

r e q u i r e d  b y  Ru l e  1 0 . 0 3 ,  Te n n e s s e e  Ru l e s  o f  Ci v i l  Pr o c e d u r e .

2

Royc e  T.  Smi t h ( pl a i nt i f f )  f i l e d t hi s  a c t i on a ga i ns t  Fi r s t

Uni on Na t i ona l  Ba nk of  Te nne s s e e  ( ba nk)  os t e ns i b l y  a s  a  c l a s s

a c t i on. 1  I n  hi s  c ompl a i nt  t he  pl a i nt i f f  s e e ks  da ma ge s  f or  wha t  i s

a l l e ge d t o  be  unf a i r ,  de c e pt i ve  a nd unl a wf ul  pr a c t i c e s  of  t he  ba nk

i n t he  wa y a nd ma nne r  i t  ha ndl e s  mul t i pl e  c he c ks  dr a wn on t he

pl a i nt i f f ' s  c he c ki ng a c c ount  a nd pr e s e nt e d f or  pa yme nt  on t he  s a me

ba nki ng da y whe n t he  a ggr e ga t e  of  t he  c he c ks  e xc e e ds  t he  ba l a nc e  i n

t he  pl a i nt i f f ' s  a c c ount .   Spe c i f i c a l l y,  t he  pl a i nt i f f  a s s e r t s  t ha t

t he  ba nk honor s  c he c ks  i n  s uc h a  f a s hi on a s  t o  ma xi mi z e  t he  f e e s

c ha r ge d by t he  ba nk f or  c he c ks  r e t ur ne d f or  i ns uf f i c i e nt  f unds .

The  ba s i c  pr e mi s e  of  t he  pl a i nt i f f  i s  t ha t  t he  pl a i nt i f f  honor s  t he

l a r ge s t  c he c k ( i n  a mount )  f i r s t  r a t he r  t ha n honor i ng t he  c he c ks  i n

a  wa y t ha t  ma xi mi z e s  t he  numbe r  of  c he c ks  t ha t  c a n be  pa i d.

Pl a i nt i f f  a s s e r t s  t ha t  t he  ba nk' s  a c t i on r e s ul t s  i n  a  gr e a t e r

numbe r  of  c he c ks  be i ng r e t ur ne d f or  i ns uf f i c i e nt  f unds  a nd,  he nc e ,

gr e a t e r  f e e s  a r e  ge ne r a t e d by t he  ba nk a nd c ha r ge d t o  i t s  c us t om-

e r s .

The  pl a i nt i f f  c ha r ge s  t ha t  t he  ba nk i s  gui l t y  of  br e a c h of

c ont r a c t  ( br e a c h of  de pos i t or y a gr e e me nt )  a nd of  c ommon- l a w ba d

f a i t h a s  we l l  a s  vi ol a t i on of  T. C. A.  §§ 47- 4- 303( 2) ,  48- 1- 203,  47-

1- 102( 3)  a nd 47- 4- 103( 1) . 2  Addi t i ona l l y,  t he  pl a i nt i f f  c ha r ge s  t he
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We  l i k e wi s e  h a v e  r e v i e we d  t h e  e n t i r e  r e c o r d .   We  wi s h  t o  c a l l  t o  t h e

a t t e n t i o n  o f  t h e  p a r t i e s  a n d  t h e  Cl e r k  o f  t h e  Ci r c u i t  Co u r t ,  t h e  p r o v i s i o n s  o f  Ru l e s

2 4  a n d  4 0 ,  Te n n e s s e e  Ru l e s  o f  Ap p e l l a t e  Pr o c e d u r e .

3

de f e nda nt  wi t h vi ol a t i on of  t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t ,

T. C. A.  §  47- 18- 101,  e t  s e q.

The  ba nk r e s ponde d wi t h a  mot i on t o  di s mi s s  pur s ua nt  t o  Rul e

12. 02( 6) .   The  ba s i c  t hr us t  of  t he  ba nk ' s  mot i on i s  t ha t  T. C. A.  §

47- 4- 303( b)  e xpr e s s l y a ut hor i z e s  t he  pr a c t i c e  a bout  whi c h t he

pl a i nt i f f  c ompl a i ns .  

Af t e r  a r gume nt  i n  t he  t r i a l  c our t ,  t he  t r i a l  j udge  a nnounc e d

hi s  f i ndi ngs  f r om t he  be nc h.   He  r e l uc t a nt l y  s us t a i ne d t he  mot i on

t o di s mi s s .   Thi s  a ppe a l  r e s ul t e d.   We  a f f i r m t he  a c t i on of  t he

t r i a l  c our t .

The  pl a i nt i f f  c ha r ge s  t ha t  t he  c our t  wa s  i n  e r r or  by di s mi s s -

i ng t he  c a s e  e i t he r  unde r  Rul e  12. 02( 6) ,  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e  or  Rul e  56,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .   Af t e r

our  r e vi e w of  t he  r e c or d a nd t he  or de r  e nt e r e d by t he  t r i a l  c our t ,

we  be l i e ve  t ha t  i t  i s  c l e a r  t ha t  t he  c a s e  wa s  di s mi s s e d pur s ua nt  t o

Rul e  12. 02( 6)  r a t he r  t ha n on mot i on f or  s umma r y j udgme nt .   Whi l e

t he  t r i a l  j udge  di d s a y t ha t  he  ha d r e a d t he  e nt i r e  r e c or d be f or e

t he  mot i on wa s  c a l l e d f or  he a r i ng,  t he r e  i s  no i ndi c a t i on t ha t  he

c ons i de r e d a ny e vi de nc e . 3  The  c ompl a i nt  wa s  c l e a r l y  di s mi s s e d f or

f a i l ur e  t o s t a t e  a  c l a i m upon whi c h r e l i e f  c a n be  gr a nt e d pur s ua nt
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t o Rul e  12. 02( 6)  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .   I n  a ny e ve nt ,

i f  we  f i nd t ha t  t he  c ompl a i nt  f a i l s  t o  s t a t e  a  c l a i m upon whi c h

r e l i e f  c a n be  gr a nt e d,  t he  que s t i on of  whe t he r  t he  di s mi s s a l  wa s

pur s ua nt  t o  Rul e  12 or  Rul e  56 i s  moot .

A Rul e  12. 02( 6)  mot i on t o  di s mi s s  f or  f a i l ur e  t o
s t a t e  a  c l a i m upon whi c h r e l i e f  c a n be  gr a nt e d t e s t s  onl y
t he  s uf f i c i e nc y of  t he  c ompl a i nt ,  not  t he  s t r e ngt h of  a
pl a i nt i f f ' s  pr oof  a s  doe s ,  f or  e xa mpl e ,  a  mot i on f or  a
di r e c t e d ve r di c t .  Me r r i ma n v.  Smi t h,  599 S. W. 2d 548,  560
( Te nn.  App.  1979) .  The  f a i l ur e  t o  s t a t e  a  c l a i m upon
whi c h r e l i e f  c a n be  gr a nt e d i s  de t e r mi ne d by a n e xa mi na -
t i on of  t he  c ompl a i nt  a l one .  Wol c ot t s  Fi n.  Se r v. ,  I nc .  v .
Mc Re ynol ds ,  807 S. W. 2d 708,  710 ( Te nn.  App.  1990) .  The
ba s i s  f or  t he  mot i on i s  t ha t  t he  a l l e ga t i ons  c ont a i ne d i n
t he  c ompl a i nt ,  c ons i de r e d a l one  a nd t a ke n a s  t r ue ,  a r e
i ns uf f i c i e nt  t o  s t a t e  a  c l a i m a s  a  ma t t e r  of  l a w.
Cor npr ops t  v .  Sl oa n,  528 S. W. 2d 188,  190 ( Te nn.  1975) ;
She l by Count y v.  Ki ng,  620 S. W. 2d 493,  494 ( Te nn.  1981) ;
Shi pl e y v.  Knoxvi l l e  J our na l  Cor p. ,  670 S. W. 2d 222,  223
( Te nn.  App.  1984) .  The  mot i on a dmi t s  t he  t r ut h of  a l l
r e l e va nt  a nd ma t e r i a l  a ve r me nt s  c ont a i ne d i n  t he  c om-
pl a i nt  but  a s s e r t s  t ha t  s uc h f a c t s  do  not  c ons t i t ut e  a
c a us e  of  a c t i on.  Le a gue  Ce nt .  Cr e di t  Uni on v.  Mot t e r n,
660  S. W. 2d 787,  789 ( Te nn.  App.  1983) .  I n  s c r ut i ni z i ng
t he  c ompl a i nt  i n  t he  f a c e  of  a  Rul e  12. 02( 6)  mot i on t o
di s mi s s ,  c our t s  s houl d c ons t r ue  t he  c ompl a i nt  l i be r a l l y
i n f a vor  of  t he  pl a i nt i f f ,  t a ki ng a l l  a l l e ga t i ons  of  f a c t
t he r e i n a s  t r ue .  Fue r s t  v .  Me t hodi s t  Hos pi t a l  Sout h ,  566
S. W. 2d 847,  848 -  49 ( Te nn.  1978) ;  Hol l owa y v.  Put na m
Count y,  534 S. W. 2d 292,  296 ( Te nn.  1976) .  The  mot i on
s houl d be  de ni e d unl e s s  i t  a ppe a r s  t ha t  t he  pl a i nt i f f  c a n
pr ove  no s e t  of  f a c t s  i n  s uppor t  of  he r  c l a i m t ha t  woul d
e nt i t l e  he r  t o r e l i e f .  Fue r s t ,  566 S. W. 2d a t  848.

Chr i s t y C.  Cook by a nd t hr ough he r  ne xt  f r i e nd,  J a ni c e  Ui t hove n,
a nd J a ni c e  Ui t hove n  v.  Spi nna ke r ' s  of  Ri ve r ga t e ,  I nc . ,  a nd Tr i - m
Ma na ge me nt ,  I nc . ,  878 S. W. 2d 934 ( Te nn.  1994) .  

The  t r i a l  j udge  be l i e ve d t ha t  t he  ba nk wa s  s t a t ut or i l y  a l l owe d

t o do t he  a c t s  a bout  whi c h t he  pl a i nt i f f  c ompl a i ns .   The  c our t



4
A 1 9 9 5  a me n d me n t  t o  t h i s  s e c t i o n  d e l e t e d  t h e  wo r d s  " c o n v e n i e n t  t o  t h e  b a n k "

i n  t h e  l a s t  s e n t e n c e  t o  t h i s  s e c t i o n .  

5

di s mi s s e d a l l  c l a i ms  i nc l udi ng t hos e  a l l e ge d t o  be  a  vi ol a t i on of

t he  pr ovi s i ons  of  t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t .   The  c our t

not e d i n  hi s  opi ni on,  a nnounc e d f r om t he  be nc h,  t ha t  s i nc e  t he  l a w

pe r mi t t e d t he  ba nk t o  do t he  a c t s  a bout  whi c h t he  pl a i nt i f f

c ompl a i ns ,  t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  di d not  a ppl y.

T. C. A.  §  47- 4- 303( b)  i s  pi vot a l  t o  t he  i s s ue  pr e s e nt e d he r e .

I t  pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

47- 4- 303.  Whe n i t e ms  s ubj e c t  t o  not i c e ,  s t op- payme nt
or de r ,  l e gal  pr oc e s s ,  or  s e t of f  -  Or de r  i n whi c h i t e ms
may be  c har ge d or  c e r t i f i e d.  ( a )  Any knowl e dge ,  not i c e ,
or  s t op- pa yme nt  or de r  r e c e i ve d by,  l e ga l  pr oc e s s  s e r ve d
upon,  or  s e t of f  e xe r c i s e d by a  pa yor  ba nk c ome s  t oo l a t e
t o t e r mi na t e ,  s us pe nd,  or  modi f y t he  ba nk ' s  r i ght  or  dut y
t o pa y a n i t e m or  t o  c ha r ge  i t s  c us t ome r ' s  a c c ount  f or
t he  i t e m i f  t he  knowl e dge ,  not i c e ,  s t op- pa yme nt  or de r ,  or
l e ga l  pr oc e s s  i s  r e c e i ve d or  s e r ve d a nd a  r e a s ona bl e  t i me
f or  t he  ba nk t o  a c t  t he r e on e xpi r e s  or  t he  s e t of f  i s
e xe r c i s e d a f t e r  t he  e a r l i e s t  of  t he  f ol l owi ng:

 
*      *      *      *

( b)   Subj e c t  t o  s ubs e c t i on ( a ) ,  i t e ms  ma y be  a c c e pt e d ,
pa i d,  c e r t i f i e d,  or  c ha r ge d t o  t he  i ndi c a t e d a c c ount  of
i t s  c us t ome r  i n  a ny or de r  c onve ni e nt  t o  t he  ba nk. 4

Pa r a gr a ph 7 t o  t he  of f i c i a l  c omme nt s  t o  t he  a bove  s e c t i on

pr ovi de s  a s  f ol l ows :

7.   As  be t we e n one  i t e m a nd a not he r  no pr i or i t y  r ul e
i s  s t a t e d.  Thi s  i s  j us t i f i e d be c a us e  of  t he  i mpos s i bi l i t y
of  s t a t i ng a  r ul e  t ha t  woul d be  f a i r  i n  a l l  c a s e s ,  ha vi ng



6

i n mi nd t he  a l mos t  i nf i ni t e  numbe r  of  c ombi na t i ons  of
l a r ge  a nd s ma l l  c he c ks  i n  r e l a t i on t o  t he  a va i l a bl e
ba l a nc e  on ha nd i n  t he  dr a we r ' s  a c c ount ;  t he  pos s i bl e
me t hods  of  r e c e i pt ;  a nd ot he r  va r i a b l e s .   Fur t he r ,  t he
dr a we r  ha s  dr a wn a l l  t he  c he c ks ,  t he  dr a we r  s houl d ha ve
f unds  a va i l a bl e  t o  me e t  a l l  of  t he m a nd ha s  no ba s i s  f or
ur gi ng one  s houl d be  pa i d be f or e  a not he r ;  a nd t he  hol de r s
ha ve  no di r e c t  r i ght  a ga i ns t  t he  pa yor  or  ba nk i n  a ny
e ve nt ,  unl e s s  of  c our s e ,  t he  ba nk ha s  a c c e pt e d,  c e r t i f i e d
or  f i na l l y pa i d a  pa r t i c ul a r  i t e m,  o r  ha s  be c ome  l i a bl e
f or  i t  unde r  Se c t i on 4- 302.   Unde r  s ubs e c t i on ( b)  t he
ba nk ha s  t he  r i ght  t o pa y i t e ms  f or  whi c h i t  i s  i t s e l f
l i a bl e  a he a d of  t hos e  f or  whi c h i t  i s  not .  ( Empha s i s
our s ) .  

The  of f i c i a l  c omme nt s ,  whi l e  not  bi ndi ng,  a r e  ve r y pe r s ua s i ve

i n i nt e r pr e t i ng t he  s t a t ut e  t o whi c h t he y a ppl y.   The  c omme nt s  gi ve

s ome  i ns i ght  i nt o t he  i nt e nt  of  t he  ove r a l l  s c he me  of  t he  s t a t ut e

a s  c ont e mpl a t e d by t he  Ge ne r a l  As s e mbl y i n  a dopt i ng t he  l a ngua ge  of

t he  s t a t ut e .   Fur t he r  T. C. A.  §  47- 1- 102 pr ovi de s  i n  pe r t i ne nt  pa r t

a s  f ol l ows :

47- 1- 102.  Pur pos e s  -  Rul e s  of  c ons t r uc t i on -
Var i at i on by agr e e me nt  —.  ( 1)  Cha pt e r s  1- 9 of  t hi s  t i t l e
s ha l l  be  l i be r a l l y  c ons t r ue d a nd a ppl i e d t o  pr omot e  i t s
unde r l yi ng pur pos e s  a nd pol i c i e s .   I n  a ny di s put e  a s  t o
t he  pr ope r  c ons t r uc t i on of  one  or  mor e  s e c t i ons  of
c ha pt e r s  1- 9 of  t hi s  t i t l e ,  t he  Of f i c i a l  Comme nt s
pe r t a i ni ng t o  t he  c or r e s pondi ng s e c t i ons  of  t he  Uni f or m
Comme r c i a l  Code ,  Of f i c i a l  Te xt ,  a s  a dopt e d by t he
Na t i ona l  Conf e r e nc e  of  Commi s s i one r s  on Uni f or m St a t e
La ws  a nd t he  Ame r i c a n La w I ns t i t ut e  a nd a s  i n  e f f e c t  on
t he  da t e  of  e na c t me nt  of  t he  s e c t i ons  i n t hi s  s t a t e ,
s ha l l  c ons t i t ut e  e vi de nc e  of  t he  pur pos e s  a nd pol i c i e s
unde r l yi ng s uc h s e c t i ons ,  . . .

We  s houl d not e  t ha t  a n " i t e m"  a s  t ha t  t e r m i s  us e d i n  t he

a bove  i s  de f i ne d i n  T. C. A.  §  47- 4- 104 a s  f ol l ows :
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Ch a p t e r  4 A h a s  n o  a p p l i c a t i o n  t o  t h e  c a s e  u n d e r  c o n s i d e r a t i o n .
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De f i ni t i ons  and i nde x of  de f i ni t i ons  — ( a )  a s  us e d
i n t hi s  c ha pt e r ,  unl e s s  t he  c ont e xt  ot he r wi s e  r e qui r e s :

*     *      *      *

( 9)  " I t e m"  me a ns  a n i ns t r ume nt  or  a  pr omi s e  or
or de r  t o  pa y mone y ha ndl e d by a  ba nk f or  c ol l e c t i on
or  pa yme nt .   The  t e r m doe s  not  i nc l ude  a  pa yme nt
or de r  gove r ne d by c ha pt e r  4A of  t hi s  t i t l e  or  a
c r e di t  or  de bi t  c a r d s l i p; 5

*     *      *      *

We  f i nd t he  t e r ms  " c onve ni e nt  t o  t he  ba nk"  a s  us e d i n  T. C. A.

§ 47- 4- 303 t o  be  c l e a r  a nd una mbi guous  a nd i nur e s  t o  t he  be ne f i t  of

t he  ba nk.   I t  i s  not  wi t hi n t he  pr ovi nc e  of  t he  c our t  t o  l ook i nt o

t he  i nt e r na l  ope r a t i ona l  pr oc e dur e s  of  a  ba nk a nd ma ke  i t s  own

de t e r mi na t i on of  wha t  i s  or  i s  not  c onve ni e nt  t o  t he  ba nk.   Tha t  i s

a  pr i vi l e ge  e xpl i c i t l y  gr a nt e d t o  t he  ba nk by t he  Ge ne r a l  As s e mbl y.

Whe r e  t he  l a ngua ge  i s  c l e a r ,  a  pr ovi s i on f r e e  of  a ny a mbi gui t y

c a nnot  be  c ha nge d unde r  t he  gui s e  of  i nt e r pr e t a t i on not  ne e de d t o

de t e r mi ne  i t s  me a ni ng.   Se e  Ca r t e r  Count y v.  Wi l l i a ms ,  190 S. W. 2d

311 ( Te nn.  App.  1945 a nd Hoga n v.  Mc Da ni e l ,  319 S. W. 2d 311 ( Te nn.

1958) .

I t  i s  our  opi ni on t ha t  unde r  t he  a ut hor i t i e s  c i t e d a bove ,  t he

ba nk ha d t he  di s c r e t i on t o  pa y i t e ms  i n  a  ma nne r  c onve ni e nt  t o  i t

a nd we  c a nnot  s ubs t i t ut e  our  j udgme nt  f or  t ha t  of  t he  Ba nk.   To do

s o woul d unde r mi ne  t he  f unda me nt a l  pur pos e s  of  t he  s t a t ut e .
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We  wi l l  ne xt  t ur n our  a t t e nt i on t o  The  Te nne s s e e  Cons ume r

Pr ot e c t i on Ac t  of  1977,  ( Ac t ) ,  T. C. A.  §§  47- 18- 101 e t  s e q.   The

Ac t ,  i n  ge ne r a l ,  pr ot e c t s  t he  c ons umi ng publ i c  f r om " unf a i r  a nd

de c e pt i ve "  t r a de  pr a c t i c e s .   The  Ac t  s pe c i f i c a l l y  c ont a i ns  a n

e xe mpt i on c l a us e ,  howe ve r ,  whi c h we  f i nd t o  be  a pr opos  t o  t hi s

c a s e .   Se c t i on 47- 18- 111( a )  pr ovi de s  a s  f ol l ows :

47- 18- 111.  Exe mpt i ons .  — ( a )   The  pr ovi s i ons  of  t hi s
pa r t  do not  a ppl y t o:

 
( 1)  Ac t s  or  t r a ns a c t i ons  r e qui r e d or  s pe c i f i c a l l y

a ut hor i z e d unde r  t he  l a ws  a dmi ni s t e r e d by,  or  r ul e s  a nd
r e gul a t i ons  pr omul ga t e d by,  a ny r e gul a t or y bodi e s  or
of f i c e r s  a c t i ng unde r  t he  a ut hor i t y  of  t hi s  s t a t e  or  of
t he  Uni t e d St a t e s ;  ( Empha s i s  our s . )

*      *      *      *

( b) The  bur de n of  Pr ovi ng a n e xe mpt i on f r om t he
pr ovi s i ons  of  t hi s  pa r t ,  a s  pr ovi de d i n  t hi s  s e c t i on,
s ha l l  be  upon t he  pe r s on c l a i mi ng t he  e xe mpt i on.

Whi l e  we  r e c ogni z e  t ha t  t he  Ac t  wa s  i nt e nde d t o  a nd i s

s uppl e me nt a r y t o  a ny ot he r  r e me di e s  ot he r wi s e  pr ovi de d by l a w a nd

i s  t o  be  s t r i c t l y  c ons t r ue d i n  f a vor  of  t he  c ons ume r ,  we  ne ve r t he -

l e s s ,  a r e  not  a t  l i be r t y  t o  i gnor e  t he  e xe mpt i on pr i vi l e ge s .

Cl e a r l y ,  unde r  t he  pr ovi s i ons  of  T. C. A.  §  47- 4- 303( b) ,  t he  ba nk i s

a c t i ng unde r  l a ws  a dmi ni s t e r e d by t he  St a t e  of  Te nne s s e e  a nd i s

e xpr e s s l y a ut hor i z e d t o  do t he  a c t s  of  whi c h t he  pl a i nt i f f

c ompl a i ns .   The  ba nk i s ,  t he r e f or e ,  e xe mpt  f r om t he  Ac t  a s  f a r  a s

t he  pr a c t i c e s  c ompl a i ne d of  by t he  pl a i nt i f f  a r e  c onc e r ne d.
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Cons t r ui ng T. C. A.  §§ 47- 4- 303( b)  a nd 47- 18- 111 t oge t he r  e s t a bl i s he s

t ha t  t he  e xe mpt i on a ppl i e s  a s  a  ma t t e r  of  l a w.

La s t l y,  we  t ur n our  a t t e nt i on t o  t he  que s t i on of  " good f a i t h"

a s  t hos e  t e r ms  r e l a t e  t o  c ont r a c t s  a t  c ommon l a w a nd a s  s e t  f or t h

i n T. C. A.  §  47- 1- 203,  a s s umi ng wi t hout  de c i di ng t ha t  T. C. A.  §  47- 1-

203 a ppl i e s  t o  t he  a l l e ge d c ont r a c t  unde r  c ons i de r a t i on.   Se e

Wa l l a c e  v.  Na t i ona l  Ba nk of  Comme r c e ,  ___ S. W. 2d ___ ( Te nn.  1996) ,

( 1996 Te nn.  LEXI S 714) .   We  c onc l ude  t ha t  i f  a  pa r t y  t o  a  c ont r a c t

i s  a c t i ng unde r  a ut hor i t y  e xpr e s s l y gr a nt e d by s t a t ut e  a nd i s  not

e xc e e di ng t ha t  a ut hor i t y ,  t he r e  i s ,  a s  a  ma t t e r  of  l a w,  no br e a c h

of  e i t he r  t he  c ommon l a w dut y of  good f a i t h  i n  t he  pe r f or ma nc e  of

t he  c ont r a c t s  or  a  vi ol a t i on of  s t a t ut or y r e qui r e me nt s  of  good

f a i t h.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  a s s e s s e d t o  t he  pl a i nt i f f  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

( Not  Pa r t i c i pa t i ng)                  
Hous t on M.  Godda r d,  Pr e s i di ng J udge
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___________________________________
He r s c he l  P.  Fr a nks ,  J udge



I N THE COURT OF APPEALS

ROYCE T.  SMI TH,  i ndi vi dua l l y    ) COCKE CI RCUI T
a nd on be ha l f  of  a l l  o t he r s      )   C. A.  NO.  03A01- 9610- CV- 00342
s i mi l a r l y s i t ua t e d,              )  
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM R.  HOLT,  J R. ,
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
FI RST UNI ON NATI ONAL BANK OF    ) AFFI RMED AND REMANDED
TENNESSEE,                       )
                                )
          De f e nda nt - Appe l l e e     )

 
JUDGMENT

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Coc ke  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  a s s e s s e d t o  t he  pl a i nt i f f  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t .

                                 PER CURI AM


