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1Schaad's Do-It Center and First Bank of East Tennessee, N.A., are the only
parties to this appeal.
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O P I  N I  O N

Mc Mur r a y,  J .

The  s ol e  de t e r mi na t i ve  i s s ue  i n t hi s  c a s e  i s  whe t he r  t he

a ppe l l a nt ' s  l i e n a s  a  ma t e r i a l ma n a s  pr ovi de d i n  T. C. A.  §  66- 11- 102

i s  s upe r i or  t o  a  de e d of  t r us t  s e c ur i ng a  not e  pa ya bl e  t o  t he

a ppe l l e e  ( ba nk) . 1  The  t r i a l  c our t  de t e r mi ne d t ha t  t he  de e d of

t r us t  wa s  s upe r i or  t o t he  ma t e r i a l ma n' s  l i e n.   Thi s  a ppe a l

r e s ul t e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  ma t e r i a l  f a c t s  a r e  not  i n  di s put e .   The  Wa l ke r s  we r e

e nga ge d i n  t he  bus i ne s s  of  c ons t r uc t i ng dwe l l i ng hous e s  f or  t he

pur pos e  of  r e s a l e .   The y a c qui r e d a  c ons t r uc t i on l oa n i n t he  a mount

of  $55, 000. 00 f r om t he  ba nk,  whi c h wa s  s e c ur e d by a  de e d of  t r us t

on t he  pr ope r t y i n  que s t i on he r e .   The  de e d of  t r us t  wa s  r e gi s t e r e d

i n t he  of f i c e  of  t he  Re gi s t e r  of  De e ds  f or  Knox Count y.

The  a ppe l l a nt  ( Sc ha a d)  wa s  a  f ur ni s he r  of  ma t e r i a l s  whi c h we r e

us e d i n  t he  c ons t r uc t i on of  a  dwe l l i ng on t he  pr ope r t y i n  que s t i on.

The  ba nk ' s  de e d of  t r us t  wa s  r e c or de d pr i or  t o  a ny vi s i bl e

c ons t r uc t i on a t  t he  c ons t r uc t i on s i t e .

T. C. A.  §  66- 11- 108 pr ovi de s  a s  f ol l ows :
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66- 11- 108.  Pr i or i t y ove r  mor t gage .   I f  t he  c ont r a c t
i s  ma de  wi t h t he  mor t ga gor ,  a nd t he  mor t ga ge e  ha s  wr i t t e n
not i c e  of  t he  s a me  by c e r t i f i e d or  r e gi s t e r e d ma i l  be f or e
t he  wor k i s  be gun or  ma t e r i a l s  f ur ni s he d,  a nd t he
mor t ga ge e  gi ve s  wr i t t e n c ons e nt  t he r e t o,  t he  l i e n s ha l l
ha ve  pr i or i t y  ove r  t he  mor t ga ge ;  a nd i f  t he  mor t ga ge e
f a i l s  t o  obj e c t ,  i n  wr i t i ng,  wi t hi n t e n ( 10)  da ys  a f t e r
r e c e i pt  of  t he  not i c e ,  t he  mor t ga ge e ' s  c ons e nt  s ha l l  be
i mpl i e d;  pr ovi de d,  t ha t  t he  pe r s on gi vi ng not i c e  s ha l l
i nc l ude  a  na me  a nd r e t ur n a ddr e s s  t o  whi c h t he  wr i t t e n
obj e c t i on s ha l l  be  ma i l e d  by c e r t i f i e d or  r e gi s t e r e d
ma i l .  Ot he r wi s e ,  t he  l i e n s ha l l  ha ve  no pr i or i t y  ove r  t he
mor t ga ge .

No not i c e  wa s  s e nt  t o  t he  ba nk by  Sc ha a d unde r  t he  a bove

s t a t ut e .   Sc ha a d ' s  c l a i m t o pr i or i t y i s  t ha t  t he  ba nk f a i l e d t o

me e t  t he  r e qui r e me nt s  of  T. C. A.  §  47- 28- 104 i n  t ha t  t he  de e d  of

t r us t  di d not  c ont a i n a  s t a t e me nt  i de nt i f yi ng t he  mor t ga ge  a s  a n

i ns t r ume nt  s e c ur i ng f ut ur e  a dva nc e s  nor  a  s t a t e me nt  t ha t  t he  t r us t

de e d a nd f ut ur e  a dva nc e s  we r e  f or  c omme r c i a l  pur pos e s .   Sc ha a d

f ur t he r  c l a i ms  t ha t  t he  ba nk ' s  de e d of  t r us t  wa s  i mpr ope r l y

r e c or de d be c a us e  t he  a c knowl e dgme nt  on t he  de e d of  t r us t  di d not

me e t  t he  r e qui r e me nt s  of  T. C. A.  §  66- 22- 107( c ) .   We  wi l l  f i r s t

c ons i de r  t he  i s s ue  r e l a t i ng t o  t he  a c knowl e dgme nt .

T. C. A.  §  66- 22- 107 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

66- 22- 107.  For m of  c e r t i f i c at e  of  ac knowl e dgme nt .
( a )   I f  t he  a c knowl e dgme nt  i s  ma de  be f or e  a  c ount y c l e r k
or  de put y,  or  c l e r k a nd ma s t e r ,  or  not a r y publ i c ,  or
be f or e  a ny of  t he  of f i c e r s  out  of  t he  s t a t e  who a r e
c ommi s s i one d or  a c c r e di t e d t o  a c t  a t  t he  pl a c e  whe r e  t he
a c knowl e dgme nt  i s  t a ke n,  a nd ha vi ng a n of f i c i a l  s e a l ,
vi z :  t hos e  na me d i n  §§ 66- 22- 103 a nd 66- 22- 104,  a nd,
a l s o,  a ny c ons ul a r  of f i c e r  of  t he  Uni t e d St a t e s  ha vi ng a n
of f i c i a l  s e a l ,  s uc h of f i c e r  s ha l l  wr i t e  upon or  a nne x t o
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t he  i ns t r ume nt  t he  f ol l owi ng c e r t i f i c a t e ,  i n  whi c h t he
of f i c e r  s ha l l  s e t  f or t h  s uc h of f i c e r ' s  of f i c i a l  c a pa c i t y:

*     *      *      *

( c )   Or ,  i n  c a s e  of  na t ur a l  pe r s ons  a c t i ng by a t t or ne y:

St a t e  of  Te nne s s e e )
 Count y of  ____________)  

On t hi s  ______ da y of  ______,  19 ______,  be f or e  me
pe r s ona l l y  a ppe a r e d ____________,  t o  me  known ( or  pr ove d
t o me  on t he  ba s i s  of  s a t i s f a c t or y e vi de nc e )  t o  be  t he
pe r s on who e xe c ut e d t he  f or e goi ng i ns t r ume nt  i n  be ha l f  of
______ a c knowl e dge d t ha t  s uc h pe r s on e xe c ut e d t he  s a me  a s
t he  f r e e  a c t  a nd de e d of  ________.

The  t r us t  de e d i n  que s t i on c ont a i ns  t he  f ol l owi ng c e r t i f i c a t e :

St a t e  of  Te nne s s e e                    Ca mpbe l l  Count y s s :

On t hi s  30t h da y of  Apr i l ,  1993 DOYLE WALKER AND GARY
KENNETH WALKER,  i ndi vi dua l l y  a nd a s  At t or ne y i n  Fa c t  f or
SHELBA J .  WALKER AND SUSAN K.  WALKER BY POWER OF ATTOR-
NEY,  t o  me  known t o be  t he  pe r s on( s )  de s c r i be d i n  a nd who
e xe c ut e d t he  f or e goi ng i ns t r ume nt ,  a nd who a c knowl e dge d
t he  e xe c ut i on of  t he  s a me  t o  be  THEI R f r e e  a c t  a nd de e d.
Wi t ne s s  my ha nd a nd of f i c i a l  s e a l .

My c ommi s s i on e xpi r e s  10/ 3/ 93      / s /  Di a ne  Goi ns   

                                            SEAL

Whi l e  i t  i s  r e a di l y a ppa r e nt  t ha t  t he  a c knowl e dgme nt  on t he

i ns t r ume nt  i s  not  i n  s t r i c t  c onf or mi t y wi t h t he  f or m pr e s c r i be d by

s t a t ut e ,  s t r i c t  c onf or mi t y i s  not  r e qui r e d.   T. C. A.  §  66- 22- 114( b)

pr ovi de s  a s  f ol l ows :

( b)  Any c e r t i f i c a t e  c l e a r l y  e vi de nc i ng i nt e nt  t o
a ut he nt i c a t e ,  a c knowl e dge  or  ve r i f y  a  doc ume nt  s ha l l
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c ons t i t ut e  a  va l i d  c e r t i f i c a t e  of  a c knowl e dgme nt  f or
pur pos e s  of  t hi s  c ha pt e r  a nd f or  a ny ot he r  pur pos e  f or
whi c h s uc h c e r t i f i c a t e  ma y be  us e d unde r  t he  l a w.  I t  i s
t he  l e gi s l a t i ve  i nt e nt  t ha t  no s pe c i f i c  f or m or  wor di ng
be  r e qui r e d i n  s uc h c e r t i f i c a t e  a nd t ha t  t he  owne r s hi p of
pr ope r t y,  o r  t he  de t e r mi na t i on of  a ny ot he r  r i ght  or
obl i ga t i on,  s ha l l  not  be  a f f e c t e d by t he  i nc l us i on or
omi s s i on of  a ny s pe c i f i c  wor ds .

Fur t he r  i n  t he  c a s e  o f  Da vi s  v .  Bogl e ,  58 Te nn.  315 ( 1872) ,

our  Supr e me  Cour t  de t e r mi ne d t ha t  s ubs t a nt i a l  c ompl i a nc e  wi t h t he

s t a t ut or y f or m i s  s uf f i c i e nt .   We  f i nd t ha t  t he  c e r t i f i c a t e  of

a c knowl e dgme nt  on t he  ba nk ' s  t r us t  de e d t o  be  i n  s ubs t a nt i a l

c ompl i a nc e  wi t h t he  s t a t ut or y r e qui r e me nt s  a nd i s  s uf f i c i e nt  f or

e f f e c t i ve  r e c or da t i on of  t he  i ns t r ume nt  i n  t he  of f i c e  of  t he

Re gi s t e r  of  De e ds .   We ,  t he r e f or e ,  f i nd Sc ha a d ' s  a r gume nt  t ha t  t he

t r us t  de e d i s  i mpr ope r l y r e c or de d t o  be  wi t hout  me r i t .

We  wi l l  ne xt  l ook t o  t he  que s t i on of  whe t he r  t he  ba nk ' s

f a i l ur e  t o  c ompl y wi t h T. C. A.  §  47- 28- 104 de f e a t s  t he  ba nk ' s  c l a i m

t o pr i or i t y.

T. C. A.  §  47- 28- 104( b)  pr ovi de s  a s  f ol l ows :

( b)  Al l  mor t ga ge s  s e c ur i ng f ut ur e  a dva nc e s  whi c h ma y
be  obl i ga t or y a nd whi c h a r e  f or  c omme r c i a l  pur pos e s ,  i n
or de r  t o  ha ve  pr i or i t y  pr ovi de d i n  §  47- 28- 103 mus t
c ont a i n a  s t a t e me nt  or  ot he r  not i c e  i de nt i f yi ng t he
mor t ga ge  a s  s e c ur i ng obl i ga t or y a dva nc e s  a nd a s  be i ng f or
c omme r c i a l  pur pos e s .
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Our  i nqui r y i s  whe t he r  a  de e d of  t r us t  s e c ur i ng pa yme nt  of  a

not e  e xe c ut e d a s  a  c ons t r uc t i on l oa n i s  a  mor t ga ge  s e c ur i ng f ut ur e

a dva nc e s  a s  c ont e mpl a t e d by T. C. A.  §  47- 28- 104( b) .

The  t r us t  de e d i n que s t i on r e f l e c t s  t ha t  i t  i s  ma de  f or  t he

pur pos e  of  s e c ur i ng a  l oa n i n  t he  a mount  of  $55, 000. 00.   The

Te nne s s e e  r e c or di ng t a x wa s  pa i d on $55, 000. 00.   The  r e c or d ,

t he r e f or e ,  i n  t he  of f i c e  of  t he  Re gi s t e r  of  De e ds  r e f l e c t e d t ha t ,

a t  t he  t i me  of  t he  f ur ni s hi ng of  ma t e r i a l s  by Sc ha a d,  t he  ba nk he l d

a n unqua l i f i e d mor t ga ge  on t he  pr ope r t y i n  que s t i on.   I t  i s

undi s put e d,  howe ve r ,  t ha t  t he  l oa n wa s  a  c ons t r uc t i on l oa n a nd wa s

t o be  pa i d t o  t he  bor r owe r s  i n  i nc r e me nt s  a s  t he  c ons t r uc t i on on

t he  dwe l l i ng pr ogr e s s e d.

I ns of a r  a s  we  ha ve  be e n a bl e  t o  de t e r mi ne ,  t he  i s s ue  pr e s e nt e d

he r e  ha s  not  be e n a ddr e s s e d by t he  a ppe l l a t e  c our t s  of  t hi s  s t a t e .

The r e  i s  a ut hor i t y t ha t  a  l i e n s e c ur e d by a  mor t ga ge  mus t  ne c e s s a r -

i l y be  pr i or ,  i f  t he  mor t ga ge  i s  r e gi s t e r e d,  t o  t he  a t t a c hme nt  of

s ubs e que nt  l i e ns ,  unl e s s  t he  hol de r  of  t he  pr i or  l i e n ha s  done

s ome t hi ng t o mi s l e a d,  f or  hi s  be ne f i t ,  t hos e  de a l i ng  wi t h hi s

ve nde e  t o t he i r  de t r i me nt  a nd  di s a dva nt a ge .   Se e  Ki ngs por t  Br i c k

Compa ny v.  Bos t wi c k,  145 Te nn 19,  235 S. W.  70 ( 1921) .   Not hi ng i n

t he  r e c or d i n  t hi s  c a s e ,  s ugge s t s  t ha t  Sc ha a d wa s  mi s l e d or

ot he r wi s e  pr e j udi c e d a s  f a r  a s  Sc ha a d' s  c l a i me d l i e n i s  c onc e r ne d.

Si nc e ,  howe ve r ,  Ki ngs por t  Br i c k wa s  de c i de d l ong be f or e  t he  pa s s a ge
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of  T. C. A.  §  47- 28- 104( b) ,  i t  i s  of  l i t t l e  a s s i s t a nc e  i n di s pos i ng

of  t he  i s s ue  pr e s e nt e d he r e .

The  t r i a l  c our t  i n i t s  me mor a ndum opi ni on r e a s one d a s  f ol l ows :

*     *      *      *

The  me c ha ni c ' s  l i e n s t a t ut e  wa s  e na c t e d be f or e
T. C. A.  §  47- 28- 101,  a nd e xpr e s s l y a ddr e s s e d pr i or i t y  a t
T. C. A.  §  66- 11- 108.   Unde r  T. C. A.  §  66- 11- 108,  wi t hout
c ons i de r a t i on of  T. C. A.  §  47- 28- 101,  t h e  ba nk ' s  l i e n
woul d ha ve  pr i or i t y  ove r  pl a i nt i f f ' s  l i e n.   I n  e na c t i ng
T. C. A.  §  48- 28- 101,  di d t he  l e gi s l a t ur e  i nt e nd t o  modi f y
t he  e f f e c t  of  t he  me c ha ni c  l i e n pr i or i t y  pr ovi s i on?
The r e  i s  no e xpr e s s  l a ngua ge  i n  T. C. A.  47- 28- 101 pr ovi d-
i ng one  wa y or  a not he r .    . . .   [ T] he  e na c t me nt  of  T. C. A.
§ 47- 28- 101 wa s  obvi ous l y i nt e nde d t o  a ddr e s s  a  muc h
br oa de r  r a nge  of  l e ndi ng s e c ur i t y  t ha n t ha t  a ddr e s s e d by
t he  me c ha ni c ' s  l i e n s t a t ut e ,  ot he r wi s e  t he  pr ovi s i ons  of
T. C. A.  §  47- 28- 101 woul d i n  a l l  l i ke l i hood me r e l y ha ve
be e n e na c t e d a s  a n  a me ndme nt  t o  t he  me c ha ni c s  l i e n
s t a t ut e .   Be i ng e na c t e d a s  i t  wa s ,  t o  a ddr e s s  ope n e nd
c r e di t  ge ne r a l l y ,  wa s  i t  i n t e nde d t o  e f f e c t  t o  a me nd or
modi f y t he  me c ha ni c ' s  l i e n s t a t ut e ?   Vi e we d i n  t hi s
l i ght ,  i t  i s  c onc l ude d t ha t  t he  l e gi s l a t ur e  di d not
i nt e nd t o  e f f e c t ,  modi f y or  a me nd t he  me c ha ni c ' s  l i e n
s t a t ut e  s o a s  t o  c a us e  a  d i f f e r e nt  out c ome  t ha t  woul d
ha ve  oc c ur r e d unde r  t he  me c ha ni c ' s  l i e n s t a t ut e  ha d
T. C. A.  47- 28- 101 not  be e n e na c t e d.  . . .

*      *      *      *

T. C. A.  §  66- 11- 108,  s e t  out  a bove ,  une qui voc a l l y  gi ve s

pr i or i t y  t o  a  mor t ga ge  unl e s s  i t s  pr ovi s i ons  of  not i c e ,  e t c . ,  a r e

me t .   T. C. A.  §  47- 28- 104( b)  a r gua bl y t a ke s  a wa y t he  pr i or i t y

gr a nt e d by T. C. A.  §  66- 11- 108.   We  a r e  of  t he  opi ni on,  howe ve r ,

t ha t  T. C. A.  §  47- 28- 104( b)  wa s  not  i nt e nde d t o  s upe r s e de  t he
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pr i or i t y e s t a bl i s he d by T. C. A.  §  66- 11- 108.   To hol d ot he r wi s e

woul d c r e a t e  a n i r r e c onc i l a bl e  c onf l i c t  be t we e n t he  t wo s t a t ut e s .

The  gui di ng pr i nc i pl e  of  s t a t ut or y c ons t r uc t i on i s
t o gi ve  e f f e c t  t o  t he  l e gi s l a t i ve  i nt e nt .  Long v.
St a t e l i ne  Sys . ,  I nc . ,  738 S. W. 2d 622,  623 ( Te nn.  1985) .
We  mus t  de t e r mi ne  t he  l e gi s l a t i ve  i nt e nt  whe ne ve r
pos s i bl e  f r om t he  pl a i n l a ngua ge  of  t he  s t a t ut e ,  " r e a d i n
t he  c ont e xt  of  t he  e nt i r e  s t a t ut e ,  wi t hout  a ny f or c e d or
s ubt l e  c ons t r uc t i on whi c h woul d e xt e nd or  l i mi t  i t s
me a ni ng. "  Na t i ona l  Ga s  Di s t r i bs .  v .  St a t e ,  804 S. W. 2d 66,
67 ( Te nn.  1991) .  Mor e ove r ,  c our t s  s houl d avoi d a c on-
s t r uc t i on whi c h pl ac e s  one  s t at ut e  i n c onf l i c t  wi t h
anot he r .  ( Empha s i s  a dde d) .  Pa r kr i dge  Hos p. ,  I nc .  v .
Woods ,  561 S. W. 2d 754,  755 ( Te nn.  1978) .  I n  a ddi t i on,
pot e nt i a l  c onf l i c t s  be t we e n s t a t ut e s  s houl d be  r e s ol ve d
i n f a vor  of  e a c h s t a t ut e ,  i f  pos s i bl e ,  t o  pr ovi de  a
ha r moni ous  ope r a t i on of  t he  l a ws .  I d .  Thi s  r ul e  i s
c odi f i e d a t  Te nn.  Code  Ann.  §  1- 3- 103 ( 1985) ,  whi c h
di r e c t s  t ha t  c onf l i c t s  a mong Code  pr ovi s i ons  a r e  t o  be
r e s ol ve d s o t ha t  e a c h pr ovi s i on pr e va i l s  a s  t o  " a l l
ma t t e r s  a nd que s t i ons "  wi t hi n t he  s pe c i a l  pur vi e w of  t he
r e l e va nt  c ha pt e r  or  t i t l e .  Se e  a l s o J e nki ns  v .  Loudon
Count y,  736 S. W. 2d 603,  607 ( Te nn.  1987) .

St a t e  v.  Spi c e wood Wa t e r s he d Di s t . ,  848 S. W. 2d 60 ( Te nn.  1993) .

T. C. A.  §  1- 3- 103 r e f e r r e d t o  a bove  pr ovi de s  a s  f ol l ows :

1- 3- 103.  Conf l i c t s  wi t hi n c ode .  I f  pr ovi s i ons  of
di f f e r e nt  t i t l e s  or  c ha pt e r s  of  t he  c ode  a ppe a r  t o
c ont r a ve ne  e a c h ot he r ,  t he  pr ovi s i ons  of  e a c h t i t l e  or
c ha pt e r  s ha l l  pr e va i l  a s  t o a l l  ma t t e r s  a nd que s t i ons
gr owi ng out  of  t he  s ubj e c t  ma t t e r  of  t ha t  t i t l e  or
c ha pt e r .

Ti t l e  66,  Cha pt e r  11 i s  e nt i t l e d MECHANI CS'  AND MATERI ALMEN' S

LI ENS.  Tha t  t i t l e  a nd c ha pt e r  de a l s  e xc l us i ve l y wi t h me c ha ni c s '  a nd

ma t e r i a l me n' s  l i e ns  wi t hout  r e f e r e nc e  t o T. C. A.  Ti t l e  47  Cha pt e r
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28.   On t he  ot he r  ha nd,  Ti t l e  47,  Cha pt e r  28 i s  e nt i t l e d OPEN- END

MORTGAGES AND MORTGAGES SECURI NG FUTURE ADVANCES a nd de a l s

e xc l us i ve l y wi t h s uc h i ns t r ume nt s  wi t hout  a ny r e f e r e nc e  t o  T. C. A.

Ti t l e  66,  Cha pt e r  11.    

Ti t l e  66,  Cha pt e r  11 e s t a bl i s he s  pr i or i t i e s  of  mor t ga ge s  a nd

me c ha ni c s '  or  ma t e r i a l me n' s  l i e ns .   Thus ,  i n t ur ni ng t o T. C. A.  §

1- 3- 103 f or  gui da nc e ,  we  a r e  pe r s ua de d t ha t  T. C. A.  Ti t l e  47,

Cha pt e r  28 i s  i na ppl i c a bl e  a nd t ha t  Ti t l e  66,  Cha pt e r  11 i s

c ont r ol l i ng a s  t o t he  pr i or i t i e s  of  t he  pa r t i e s  t o t hi s  a c t i on.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  r e qui r e d.

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge



I N THE COURT OF APPEALS

SCHAAD' S DO- I T CENTER,           ) KNOX CHANCERY
                                ) C. A.  NO.  03A01- 9612- CH- 00396
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  FREDERI CK D.  Mc DONALD
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
DOYLE K.  WALKER a nd GARY KENNETH)
WALKER,                          )
                                )
a nd                             )
                                )
KENNETH R.  KRUSHENSKI ,  t r us t e e ,  )
                                )   AFFI RMED AND REMANDED

De f e nda nt s             )
                                )
a nd                             )
                                )
FI RST BANK OF EAST TENNESSEE,    )
N. A. ,                            )
                                )

Appe l l e e               )

JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .
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We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  r e qui r e d.

                                  PER CURI AM


