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I n t hi s  a c t i on t he  di s put e  i s  be t we e n pl a i nt i f f

owne r s  of  pr ope r t y a nd t he  de f e nda nt  r e a l  e s t a t e  a ge nt s  who

he l d e a r ne s t  mone y i n  e s c r ow f or  t he  s a l e  of  pl a i nt i f f s ’

pr ope r t y,  whi c h t he  buye r ,  Wa yne  Conne l l y ,  di d not  pur c ha s e  a s

a gr e e d.

The  Tr i a l  J udge  de t e r mi ne d t he  e s c r ow f unds  s houl d

be  pa i d t o  t he  pl a i nt i f f s ,  a nd de f e nda nt s  ha ve  a ppe a l e d.   We

a dopt  i n  pa r t  t he  Cha nc e l l or ’ s  f i ndi ng of  f a c t  a s  our  r e vi e w

ha s  de t e r mi ne d t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t

t he s e  f i ndi ngs .   T. R. A. P.  Rul e  13( d) :

[ i ] n  J une  of  1993,  Mr .  Conne l l y  a ga i n s howe d a n
i nt e r e s t  i n  pl a i nt i f f s ’  pr ope r t y a nd t hi s  e ve nt ua l l y
l e d t o  a  s a l e  a nd pur c ha s e  c ont r a c t  pr e pa r e d by t he
de f e nda nt s  a s  pl a i nt i f f s ’  br oke r  a nd a ge nt  whe r e by
pl a i nt i f f s  a gr e e d t o  s e l l  a nd Conne l l y  a gr e e d t o  buy
t he  s ubj e c t  pr ope r t y f or  t he  s um of  t wo mi l l i on s i x
hundr e d t hous a nd dol l a r s .

.  .  .

Thi s  c ont r a c t  ma de  r e f e r e nc e  t o  a n a t t a c he d a nd
i nc or por a t e d doc ume nt  s e t t i ng f or t h  t he ,  ?St a nda r ds
f or  Re a l  Es t a t e  Tr a ns a c t i ons , ? a nd be i ng t he  s a me  a s
c ont a i ne d i n  t he  f or me r  J une  24,  1992 c ont r a c t  whi c h
we  ha ve  he r e t of or e  r e f e r r e d t o .   Pl a i nt i f f s  de ny
t ha t  s uc h s t a nda r ds  we r e  a t t a c he d t o  or  pr e s e nt e d a t
t he  e xe c ut i on of  s a i d c ont r a c t .   The  de f e nda nt s
i ns i s t  t he  s a me  wa s  s t a pl e d t o  a  s pe c i a l l y  pr e pa r e d
c ont r a c t  us e d f or  t hi s  pur pos e  a nd a s  t o
di s t i ngui s he d [ s i c ]  f r om t he  us ua l  a nd or di na r y f or m
whe r e  a l l  i s  c ont a i ne d on t he  f r ont  a nd t he  ba c k
pa ge s ,  a s  wa s  t he  c a s e  wi t h t he  1992 c ont r a c t .

By a n a t t a c hme nt  t o  s a i d c ont r a c t ,  be i ng pa ge
t hr e e ,  t he  br oke r  wa s  t o  r e c e i ve  f r om s e l l e r s ;  t ha t
i s ,  p l a i nt i f f s ,  a  c ommi s s i on of  t e n pe r c e nt  of  t he
gr os s  s a l e s  pr i c e .   At  t hi s  poi nt  t he  s um of  $27, 500
wa s  pa i d by t he  buye r  t o  t he  br oke r  a nd pl a c e d i n
t he  e s c r ow a c c ount  by t he  br oke r .   By a dde ndum
numbe r  one ,  unda t e d,  e nt i t l e d,  ?For  Sa l e  of
Pr ope r t y, ? s t a t e s  a s  f ol l ows :  ?Se l l e r s ,  Mr .  R.  De Wi t t
She l t on a nd Le l a  Eve l yn Ogl e  a nd buye r ,  Mr .  Wa yne  L.
Conne l l y ,  a gr e e  wi t h t hi s  s a l e  c l os e - out  by 8- 1- 93
t he  s e l l e r s  woul d a l l ow t he  hundr e d t hous a nd dol l a r s
t o be  c r e di t e d t o t he  pur c ha s e  pr i c e ,  a t  t hi s  t i me
ma ki ng a  pr i c e  of  t wo poi nt  s i x  mi l l i on dol l a r s  s a l e
pr i c e  t o  Mr .  Wa yne  Conne l l y  a nd t he  f ol l owi ng wi l l
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a ppl y:  

‘ A. ’   s e l l e r s  t o  owne r  f i na nc e  t he  ba l a nc e  of  a
mi l l i on s i x  hundr e d t hous a nd f or  a  pe r i od of
t hr e e  ye a r s  a t  t he  i nt e r e s t  r a t e  of  t e n pe r c e nt
wi t h i nt e r e s t  onl y pa yme nt s  ma de  s e mi  a nnua l l y
i n t he  a mount  of  $80, 000 e ve r y s i x  mont hs .  
The n whe r e a s  t he  pr i nc i pl e  wi l l  ba l l oon a t  t he
e nd of  t he  t hi r d ye a r .  

‘ B. ’   wi t h t hi s  a gr e e me nt  s e l l e r  wi l l  r e l e a s e
e i ght  a c r e s  wi t h de e d a t  c l os i ng.

‘ C. ’   Wa yne  L.  Conne l l y  woul d be  r e s pons i bl e
f or  c ommi s s i on t o  Re a l t y  Wor l d Ba r ne s  of  t e n
pe r c e nt  of  pur c ha s e  pr i c e  due  whe n c l os e d.

Adde ndum numbe r  t wo t o  t he  c ont r a c t ,  a ga i n
unda t e d,  ge ne r a l l y  pr ovi de d f or  a  pos s i bl e
a l t e r na t i ve  t o  s a l e  a nd pur c ha s e  by me a ns  of
e s t a bl i s hi ng a  l e a s e  pur c ha s e  a gr e e me nt  a nd e a r ne s t
mone y ma de  pa r t ;  t ha t  i s ,  e a r ne s t  mone y t ha t  ha d
be e n pa i d i n ,  woul d be  ma de  pa r t  of  t he  f i r s t  l e a s e
pa yme nt .

Adde ndum numbe r  t hr e e  t o  t hi s  c ont a c t  of  J une
21 - -  J une  15,  1993,  a nd da t e d J une  21,  1993,
pr ovi de d f or  r e f e r r a l  of  t he  c ont r a c t  ma t t e r s ;  t ha t
i s ,  t he  de a l i ng wi t h t he  t r a ns a c t i on of  t he  s a l e  a nd
pur c ha s e  by t he  br oke r  t o  a n a t t or ne y or  t i t l e
c ompa ny t o  pr e pa r e  t he  ne c e s s a r y c l os i ng doc ume nt s
a nd a gr e e d t o  by a l l  t he  pa r t i e s .   On Augus t  1s t  of
1993,  by wa y of  a ,  ?Ext e ns i on of  Sa l e s  a nd/ or  Le a s e
Cont r a c t , ? t he  pa r t i e s  f ur t he r  e nt e r e d i nt o,  i n
a ddi t i on t o  or  [ s i c ]  a me ndme nt  t he i r  or i gi na l
c ont r a c t  a nd whi c h pr ovi de d a s  f ol l ows .   The  c our t
quot e s .   ?Thi s  i s  t o  be  a n e xt e ns i on of  t he  s a l e s
c ont r a c t  a nd/ or  l e a s e  c ont r a c t  da t e d J une  19,  1993
whi c h wa s  t o  c l os e  Augus t  1 ,  1993.   Al l  pa r t i e s  t o
t hi s  c ont r a c t  a gr e e s  [ s i c ]  t o  e xt e nd t he  c ont r a c t  t o
Augus t  12,  1993.   One ,  pr ovi di ng Mr .  Wa yne  L.
Conne l l y  a gr e e s  t o  wi r e - t r a ns f e r  a n a ddi t i ona l
$75, 000 a ddi t i ona l  e a r ne s t  mone y t o  Re a l t y  Wor l d
Ba r ne s ’  e s c r ow a c c ount  t o  ma ke  t he  t ot a l  mone y i n
e s c r ow f or  t hi s  t r a ns a c t i on a  hundr e d a nd t wo
t hous a nd f i ve  hundr e d dol l a r s  non- r e f unda bl e  by 8- 8-
92.   Two,  t hi s  s a l e  a nd/ or  l e a s e  i s  t o  c l os e  by f i ve
p. m.  Augus t  12,  1993.   Thr e e ,  i f  Mr .  Wa yne  Conne l l y
c ompl e t e s  t he  l e a s e  a s  of  Augus t  12,  1993 t he n he
wi l l  ha ve  f r om 8- 13- 93 unt i l  Se pt e mbe r  10,  1993 a t
f i ve  p. m. ,  whi c h i s  28 da ys  t o  c onve r t  t o  t he  s a l e ,
wi t h a  c r e di t  of  a  hundr e d t hous a nd dol l a r s  of  t he
l e a s e  t r a ns a c t i on t o  a ppl y t owa r ds  hi s  down pa yme nt
of  t he  one  mi l l i on dol l a r s  ne e de d f or  t he  owne r
f i na nc i ng of  t he  s a l e  a t  t wo mi l l i on s i x  hundr e d
t hous a nd dol l a r s .   Any t i me  a f t e r  t hi s  pe r i od i s  a nd
wi l l  be  c ons i de r e d t he  l e a s e  c ont r a c t .
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Al l  c ommi s s i ons  due  t o  Re a l t y  Wor l d Ba r ne s
a f t e r  Augus t  12,  1993 on t he  s a l e  t r a ns a c t i on,  or
t he  l e a s e  t o s a l e  t r a ns a c t i on,  wi l l  be  pa i d by t he
buye r ,  Mr .  Wa yne  Conne l l y ,  a s  pe r  t he  s a l e / l e a s e
c ont r a c t  da t e d J une  19,  1993,  wi t hout  a ny
c ompe ns a t i on be i ng pa i d by t he  s e l l e r s  a f t e r  t ha t
da t e , ?.

The  Cour t  t he n de t e r mi ne d t ha t  I t e m K of  t he

St a nda r ds  f or  Re a l  Es t a t e  Tr a ns a c t i ons  ha d not  be e n a t t a c he d

t o t hi s  c ont r a c t .   The  Cha nc e l l or  he l d t ha t  a s s umi ng t ha t  I t e m

K wa s  i nc l ude d a s  a  pa r t  of  t he  c ont r a c t ,  t he  l a t e r - e xe c ut e d

a dde ndums  c ont r a di c t e d t he  boi l e r - pl a t e  l a ngua ge  of  I t e m K i n

t he  s t a nda r ds  a nd s a i d:

By t he  f i na l  doc ume nt  of  t he s e  t r a ns a c t i ons ,  be i ng
t he  Augus t  1 ,  1993 a gr e e me nt  e nt i t l e d,  ?Ext e ns i on of
Sa l e  a nd/ or  Le a s e  Cont r a c t , ? a nd a s  a dde d t o  t hi s
doc ume nt  a f t e r  i t  wa s  or i gi na l l y  pr e pa r e d by t he
de f e nda nt ,  i s  t he  f ol l owi ng s t a t e me nt :  ?a l l
c ommi s s i ons  due  t o  Re a l t y  Ba r ne s  a f t e r  Augus t  12,
1993 on t he  s a l e  t r a ns a c t i on or  t he  l e a s e  t o  s a l e s
t r a ns a c t i on wi l l  be  pa i d by t he  buye r ,  Mr .  Wa yne
Conne l l y ,  a s  pe r  t he  s a l e / l e a s e  c ont r a c t  da t e d J une
19,  1993.   Wi t hout  a ny c ompe ns a t i on be i ng pa i d by
s e l l e r s  a f t e r  t ha t  da t e . ?

Appe l l a nt  Re a l t y  Wor l d Ba r ne s ’  f i r s t  i s s ue  on a ppe a l  i s  t ha t

t he  Cha nc e l l or  i mpr ope r l y s hi f t e d t he  bur de n t o  de f e nda nt s  t o

e s t a bl i s h t ha t  St a nda r ds  f or  Re a l  Es t a t e  Tr a ns a c t i on wa s  a

pa r t  of  t he  c ont r a c t .   We  pr e t e r mi t  t ha t  i s s ue ,  be c a us e  t he

Cha nc e l l or ’ s  de c i s i on wa s  ba s e d on a n a s s umpt i on t ha t  c ont r a r y

t o hi s  f i ndi ng,  I t e m K wa s  a  pa r t  of  t he  c ont r a c t .   The

Cha nc e l l or  de t e r mi ne d t ha t  t he  pa r t i e s  unde r  a l l  t he

c i r c ums t a nc e s  di d not  i nt e nd f or  t he  mone y he l d i n  e s c r ow t o

be  pa i d pur s ua nt  t o  I t e m K t o de f e nda nt s  a s  t he i r  c ommi s s i on.  

I nde e d,  t he  c ons t r uc t i on pl a c e d upon t hi s  a gr e e me nt  a nd t he

pa r t i e s ’  pr i or  a gr e e me nt  by t he  pa r t i e s  t he ms e l ve s  s uppor t s

hi s  de t e r mi na t i on.   The  f i r s t  a gr e e me nt  be t we e n t he  s a me

pa r t i e s ,  wi t hout  que s t i on c ont a i ne d t he  s t a nda r ds ,  ye t  t he
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de f e nda nt s  di d not  i ns i s t  on i t s  a ppl i c a t i on t o  t he  moni e s

he l d i n  e s c r ow whe n Conne l l y  di d not  c l os e .   I n  t hi s

s ubs e que nt  t r a ns a c t i on be f or e  t he  Cour t ,  t he  de f e nda nt s  di d

not ,  t hr ough t he i r  wor ds  a nd de e ds ,  i ni t i a l l y  pl a c e  t he

c ons t r uc t i on on t he  c ont r a c t s  a s  he r e i na f t e r  di s c us s e d,  whi c h

t he y now i ns i s t  upon.   Re l a t i ng t o  t he  s e c ond a t t e mpt  t o  s e l l

t he  pr ope r t y,  Le l a  Ogl e  t e s t i f i e d a s  f ol l ows :

Q. How muc h mone y di d you t e l l  Mr s .  Wood t ha t  you
wa nt e d a s  e a r ne s t  mone y?

A. $25, 000.

Q. And why we r e  you a s ki ng f or  $25, 000?

A. Be c a us e  we  we r e  t a ki ng our  pr ope r t y of f  t he
ma r ke t  f or  Mr .  Conne l l y  a ga i n.   And t ha t ’ s  j us t
t ypi c a l .   Nobody doe s  t ha t  f or  not hi ng ha r dl y.

Q. How muc h mone y a c t ua l l y  di d s he  ge t  a  c he c k f or
i n r e a l i t y?

A. Twe nt y- s e ve n f i ve .

Q. Di d s he  t e l l  you how t ha t  numbe r  c a me  a bout ?

A. She  s a i d s he  we nt  a he a d a nd i nc l ude d he r
c ommi s s i on on t op of  t he  t we nt y- f i ve  t hous a nd.  
She  wa s  t o  ge t  t e n pe r c e nt .

I t  i s  a  we l l - s e t t l e d l a w i n t hi s  j ur i s di c t i on t ha t

t he  i nt e r pr e t a t i on gi ve n t o  a  c ont r a c t  by t he  pa r t i e s

t he ms e l ve s  a s  s hown by t he i r  a c t s ,  wi l l  be  t he  c ons t r uc t i on

a dopt e d by t he  c our t s .   Se e  Hambl e n Count y  v .  Ci t y  of

Mor r i s t own ,  656 S. W. 2d 331 ( Te nn.  1983) ;  Robe r t s on v .  Ly ons ,

553 S. W. 2d 754 ( Te nn.  App.  1977) .   

Ne xt ,  t hi s  a ppe l l a nt  a r gue s  t ha t  t he r e  wa s  a n a c c or d

a nd s a t i s f a c t i on r e a c he d be t we e n t he  pa r t i e s  by vi r t ue  of  a n

a gr e e me nt  da t e d Se pt e mbe r  20,  1993,  whe r e i n pl a i nt i f f s  we r e  t o

r e c e i ve  $20, 000. 00,  whi c h a gr e e me nt  pr ovi de d:

I t  i s  a gr e e d t ha t  t he  Es c r ow Re a l t y  Wor l d Ba r ne s  ha s
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i n e s c r ow of  Wa yne  Conne l l y  $102, 500. 00 ha s  be e n

f or f e i t e d.   Wi t h c os t s  be i ng pa i d t o  Gua r a nt y La nd

Ti t l e  Compa ny.   And t he  ba l a nc e  s pl i t  50/ 50 wi t h

Re a l t y  Wor l d- Ba r ne s .   For  t i me ,  e xpe ns e s  a nd

c ommi s s i ons .   

I ,  Eve l yn Ogl e ,  ?Le l a  E.  Ogl e ? a m r e que s t i ng a  dr a w

on t he  e s c r ow i n t he  a mount  of  Twe nt y Thous a nd

( $20, 000. 00)  Dol l a r s ,  a s  of  t oda y.   As  f or  R.  De Wi t t

She l t on a l s o i n  t hi s  t r a ns a c t i on.   But  be i ng out  of

t own,  I  Eve l yn Ogl e  wi l l  ha ndl e  t hi s  r e l e a s e  on hi s

be ha l f .

Thi s  a gr e e me nt  wa s  i ni t i a l l y  s i gne d by Le l a  E.  Ogl e .   At

Tr i a l ,  Ogl e  a c knowl e dge s  t ha t  s he  ha d r e que s t e d a  dr a w f r om

de f e nda nt ,  but  wa s  t ol d by Wood t ha t  t he  doc ume nt  s he  s i gne d

wa s  a  r e c e i pt  t o  s how t ha t  s he  ha d r e c e i ve d t he  di s bur s e me nt ,

but  whe n pl a i nt i f f  She l t on l a t e r  a r r i ve d t o  s i gn t he  doc ume nt ,

She l t on di s c ove r e d t ha t  t he  de f e nda nt s ’  de s i r e d 50% of  t he

e a r ne s t  mone y a nd Ogl e  voi de d t he  c he c k a nd s t r uc k t hr ough he r

s i gna t ur e  on t he  doc ume nt  a nd l e f t  t he  doc ume nt s  a t  t he

a t t or ne y’ s  of f i c e  whi c h de f e nda nt s  ha d l e f t  wi t h t he  a t t or ne y

f or  e xe c ut i on.   

The  r e c or d e s t a bl i s he s  a s  de t e r mi ne d by t he  Tr i a l

J udge ,  t he r e  wa s  no a c c or d a nd no de l i ve r y of  a n e xe c ut e d

a gr e e me nt ,  but  de mons t r a t e s  t ha t  de f e nda nt s ’  we r e  a c t i ng

c ont r a  t o  t he i r  pr e s e nt  pos i t i on on t he  e f f i c a c y of  I t e m K.   

De f e nda nt  Dot t i e  Wood’ s  ot he r  i s s ue  on a ppe a l  i s

t ha t  s he  ha s  no pe r s ona l  l i a bi l i t y  t o  t he  pl a i nt i f f s  unde r  t he

t e r ms  of  t he  Cont r a c t .   The  r e c or d s hows  t ha t  a f t e r  t he

di s put e  a r os e ,  t he  de f e nda nt s  s pl i t  a mongs t  t he ms e l ve s  i n
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e xc e s s  of  $50, 000. 00 of  t he  e a r ne s t  mone y.   The  r e c or d a l s o

e s t a bl i s he s  t ha t  de f e nda nt  Wood wa s  pl a i nt i f f ’ s  a ge nt  i n  a l l

of  t he  t r a ns a c t i ons .   Se e  Wy ne r  v .  At he ns  Ut i l i t y  Boar d,  821

S. W. 2d 597 ( Te nn.  App.  1991) ,  a nd t hus  wa s  i n  a  f i duc i a r y

r e l a t i ons hi p wi t h t he  pl a i nt i f f s . 1  Wood c onc e de d a t  t r i a l

t ha t  s he  ha d e nc r oa c he d on t he  e s c r ow a c c ount  a nd ot he r wi s e

br e a c he d he r  f i duc i a r y r e s pons i bi l i t i e s  t o  pl a i nt i f f s ,  a nd a n

a ge nt  who br e a c he s  he r  f i duc i a r y dut i e s  t o  he r  pr i nc i pa l s  i s

l i a bl e  f or  a ny pe c uni a r y  l os s  c a us e d by t he  br e a c h.   Se e

Youngbl ood v .  Wal l ,  815 S. W. 2d 512 ( Te nn.  App.  1991) .   

Thr oughout  t he  f i r s t  t r a ns a c t i on,  t he  de f e nda nt s ,

t hr ough t he i r  de e ds  a nd a c t i ons ,  c ons t r ue d t he  c ont r a c t  t o

pr ovi de  t he m wi t h a  t e n pe r c e nt  c ommi s s i on on t he  mone y he l d.  

I t  wa s  t he  pl a i nt i f f s  i n  t he  f i r s t  t r a ns a c t i on who i ni t i a t e d

a nd a gr e e d t o  pa y t we nt y pe r c e nt ,  due  t o  wha t  t he  pl a i nt i f f s

c ons i de r e d a n e xt r a or di na r y a mount  of  wor k done  by de f e nda nt s .  

Fr om t he  out s e t  of  t he  s e c ond t r a ns a c t i on,  t he  e vi de nc e

e s t a bl i s he s  t ha t  t he  de f e nda nt s  a l s o t r e a t e d t hi s  c ont r a c t

wi t h i de nt i c a l  pr ovi s i ons  t o t he  f i r s t  c ont r a c t ,  a s  i f  t he y

woul d be  e nt i t l e d t o  t e n pe r c e nt  of  t he  e a r ne s t  mone y.   I t  wa s

onl y a t  t he  t i me  t he  pl a i nt i f f s  a t t e mpt e d t o obt a i n a

wi t hdr a wa l ,  di d de f e nda nt s  c ha nge  t he i r  pos i t i on a s  t o  t he i r

i nt e r pr e t a t i on of  t he  c ont r a c t .   We  be l i e ve  t he  pa r t i e s  s houl d

be  bound t o  t he  c ons t r uc t i on t he y bot h pl a c e d upon t he

c ont r a c t  a t  t he  out s e t  of  i t s  e xe c ut i on,  whi c h i s  t e n pe r c e nt

of  a l l  t he  moni e s  c ol l e c t e d f r om t he  pur c ha s e r  a s  e a r ne s t
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mone y.   Ac c or di ngl y,  we  modi f y t he  Tr i a l  Cour t ’ s  j udgme nt  t o

pr ovi de  f or  t he  de f e nda nt s  t o  r e c e i ve  t e n pe r c e nt  of  t he

e a r ne s t  mone y a s  t he i r  c ommi s s i on i n  t he  s e c ond t r a ns a c t i on.   

Fi na l l y,  p l a i nt i f f s  a r gue  t ha t  t he  Cha nc e l l or  e r r e d

i n f a i l i ng t o  a wa r d t he  s t a t ut or y ma xi mum t e n pe r c e nt  pr e -

j udgme nt  i nt e r e s t .   The  de f e nda nt s  wi t hdr e w $50, 000. 00 f r om

t he  e s c r ow a c c ount .   Unde r  our  hol di ng t he  de f e nda nt s  we r e

e nt i t l e d t o t e n pe r c e nt  of  t he  t ot a l  e s c r ow a c c ount .   As  t o

t he  e xc e s s  of  t he  wi t hdr a wa l  ove r  t ha t  t e n pe r c e nt  t ha t  t he

$50, 000. 00 r e pr e s e nt s ,  we  be l i e ve  i t  i s  a ppr opr i a t e  t o  a wa r d

t e n pe r c e nt  pr e - j udgme nt  i nt e r e s t  f r om t he  da t e  of  wi t hdr a wa l

on t he  e xc e s s  ove r  t he i r  t e n pe r c e nt .   Se e  T. C. A.  §47- 14- 143.  

Ac c or di ngl y,  t he  c a us e  i s  r e ma nde d f or  t he  e nt r y of  a  j udgme nt

c ons i s t e nt  wi t h t hi s  opi ni on,  a nd t he  c os t  of  t he  a ppe a l  i s

a s s e s s e d one - ha l f  t o  e a c h pa r t y .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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