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OP1 NI ON

McMurray, J.

This is an appeal from the judgnent of the trial court

granting joint custody of the parties' mnor children to the



parties, with the husband having primary residential custody. For
reasons hereinafter stated, we affirm the judgnent of the tria

court.

PROCEDURAL HI STORY

The original divorce conplaint was filed in this case on
February 23, 1994. An answer and counter-conplaint were filed on
June 2, 1994. An answer was filed to the counter-conplaint on June
13, 1994. On Decenber 12, 1994, an agreed order was filed
di sposing of the parties' marital assets. On January 20, 1995, the
wife filed a notion asking the court to set child and spousal
support pending final disposition of the case. On February 24,
1995, an order was entered reflecting that a pretrial conference
was held. At the pretrial conference, the trial was schedul ed for

February 13, 1995. The pre-trial order recited that:

3. The parties stipulated that they shall have joint
| egal custody of their three mnor children, with
the husband having co-parenting tine with the
children in excess of that which is normally con-
tenpl ated by the guidelines.

On May 30, 1995, the court entered a second pre-trial order

which recited the foll ow ng:

1. The parties shall share joint legal custody of
their mnor children with the co-parenting tinme to



be as follows: The husband exercises co-parenting
time with the parties' mnor children beginning on
the first Sunday following the first full week of
the nonth at 1: 00 p.m through Tuesday at 2:30 p. m
On the remaining three weekends of the nonth, the
husband exerci ses co-parenting tinme with the par-
ties' mnor children from Saturday at 10:00 a.m
t hrough Tuesday at 2:30 p.m Each party will have
three weeks vacation tinme with the children during
the sunmer.

A final hearing was held on January 2, 1996. In the fina
judgnent entered thereafter, both parties were granted a divorce.
The parties were awarded joint | egal custody of the children. The
husband was given prinmary residential custody with the wi fe havi ng
specific co-parenting tine and specific visitation privileges. A
nmotion to alter or anmend the final judgnment was filed by the w fe.

The notion was denied. This appeal resulted.

| SSUES

The wife presents the follow ng i ssues for our consideration:

VWhet her the trial court abused its discretion by
finding that the order awarding the nother primry
residential custody was not a final order?

Wether the trial court abused its discretion by
awardi ng primary residential custody to [the] father.

The husband presents the follow ng additional issue:



Whet her the court erred in awarding the parties
joint legal custody of their three children?

Since the last issue of the appellant and the issue presented by

t he appellee are basically the same, we will consider themtogether.

STANDARD OF REVI EW

We will first discuss our standard of review. Qur standard of
review in nonjury cases is controlled by Rule 13(d), Tennessee Rul es
of Appellate Procedure i.e., "[u]nless otherw se required by statute,
review of findings of fact by the trial court in civil actions shall
be de novo upon the record of the trial court, acconpanied by a
presunmption of the correctness of the finding, unless the preponderance

of the evidence is otherw se.”

DI SCUSSI ON

T.C. A 836-6-101 provides as foll ows:

Decree for custody and support of child - Enforce-
ment - Juvenile court jurisdiction - Presunption of
parental fitness - Educational semnars. —(a) (1) In a
suit for annulnent, divorce or separate naintenance,
where the custody of a mnor child or minor children is
a question, the court may, ... award the care, custody
and control of such child or children to either of the
parties to the suit or to both parties in the instance of
joint custody or shared parenting, ... as the welfare and
interest of the child or children nmay demand, and the
court nmay decree that suitable support be nade by the
natural parents or those who stand in the place of the



natural parents by adoption. Such decree shall remain
within the control of the court and be subject to such
changes or nodi fication as the exi gencies of the case may
require.’

We have exam ned the record at | ength and are of the opinion
that the trial court did not abuse its discretion by awardi ng j oi nt
custody of the children to the parties. The court expressly found
that both parents were suitable parents but that the |ife style of
t he husband and the conditions of his honme as opposed to those of
the wife dictated that it was in the best interest of the children
that primary residential custody be with the father. W find no

error on the part of the trial court in awarding joint custody.

It is awell-settled principle of law that the presunption of
correctness which ordinarily attaches tothe trial judge's findings

in a bench trial applies to issues of child custody. Bah v. Bah,

supra; Scarbrough v. Scarbrough, 752 S.W2d 94 (Tenn. App. 1988).

Additionally, trial courts are vested with wde discretion in

matters of child custody and review ng courts will not interfere

e note that subsection (a)(2) of T.C.A. § was enacted in 1996 and became
effective on May 15, 1996, after the entry of the final decree in this case. T.C A
§ 36-101(a)(2) provides as follows:

(2) Except as provided in the foll owi ng sentence, neither a preference nor a
presunption for or against joint legal custody, joint physical custody or sole
custody is established, but the court shall have the wi dest discretion to order a
custody arrangenent that is in the best interest of the child. Unless the court
finds by clear and convincing evidence to the contrary, there is a presunption that
joint custody is in the best interest of a minor child where the parents have agreed
to joint custody or so agree in open court at a hearing for the purpose of
determ ning the custody of the mnor child. For the purpose of assisting the court
in making a determ nation whether an award of joint custody is appropriate, the
court may direct that an investigation be conducted. The burden of proof necessary
to modify an order of joint custody at a subsequent proceeding shall be by a
preponderance of the evidence



except upon a showi ng of an abuse of discretion. Gant v. Gant,

39 Tenn. App. 539, 286 S.W2d 349 (1954). T.C. A 8§ 36-6-106 sets
forth the factors that the trial court should consider in his
determ nation of custody. It is clear fromthe nmenorandum opi ni on
of the trial court that these factors were duly considered. W

find no abuse of discretion.

The first issue presented by the wife is the propriety of the
trial court's determ nation that the child custody order of May 30,
1995, was not a final order. The appellant argues that it is a
wel | -settled principle of awthat where a decree has been entered

awar di ng custody of children, the issue is res judicata and wll

not be relitigated as to the facts existing at the tinme of its

pronouncenent. Wodward v. Wodward, 783 S.W2d 188 (Tenn. App.

1989); Giffin v. Stone, 834 S.W2d 300 (Tenn. App 1992). "As |long

as the facts remain the sanme a court will not 'revisit' the issue
of cust ody. Once litigated, the question of custody is 'final’
unl ess and until there has been a material and substantial change

of circunstances.” Id. W note, however, that res judicata applies

only to final judgnments. "The term'res judicata is defined as a

‘rule that a final judgnent rendered by a court of conpetent
jurisdiction on the nmerits is conclusive as to the rights of the
parties and their privies, and, as to them constitutes an absol ute
bar to a subsequent action involving the same claim demand or

cause of action ... Ri chardson v. Tennessee Board of Dentistry,




913 S.W2d 446 (Tenn. 1995). Thus, as to this issue, the
di spositive question is whether the May 30, 1995, order was a fina

order for the purposes of res judicata. W hold that it was not.

Rul e 54.02, Tennessee Rules of G vil Procedure is controlling on
the lack of finality of the May 30, 1995, order. The order was not
made final under the provisions of Rule 54.02 and t hus was subj ect
to revision at any tine before all the clains and rights of the
parties had been |itigated. Cbviously, as of the date of the order
in question, there were still rights of the parties to be adjudi-

cated. We find no nerit in this issue.

CONCLUSI ON

The judgnent of the trial court is affirmed in all respects.

Costs of this appeal are assessed to the appellant and this case is

remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGMVENT

This appeal cane on to be heard upon the record from the
Circuit Court of Knox County, briefs and argunment of counsel. Upon
consi deration thereof, this Court is of the opinion that there was
no reversible error in the trial court.

The judgnent of the trial court is affirmed in all respects.
Costs of this appeal are assessed to the appellant and this case is

renmanded to the trial court.

PER CURI AM



