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  O P I  N I  O N

    Godda r d,  P. J .  

Gl e nda  F.  Mc Da ni e l ,  Pl a i nt i f f - Appe l l a nt ,  a ppe a l s  a

s umma r y j udgme nt  i n  f a vor  of  J i m W.  St a mba ugh,  De f e nda nt -

Appe l l e e ,  i n  a  s ui t  s e e ki ng da ma ge s  f or  l e ga l  ma l pr a c t i c e .   Ms .

Mc Da ni e l  i ns i s t s  t ha t  c ont r a r y t o t he  Tr i a l  Cour t ’ s  r ul i ng,  a n

a dve r s e  de c i s i on i n  a  pr e vi ous  c a s e  a ga i ns t  he r  di d not  gi ve  r i s e

t o t he  de f e ns e  of  c ol l a t e r a l  e s t oppe l ,  whi c h woul d ba r  t he

pr e s e nt  a c t i on.
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Ms .  Mc Da ni e l  f i l e d s ui t  a l l e gi ng t ha t  Mr .  St a mba ugh wa s

ne gl i ge nt  i n  hi s  r e pr e s e nt a t i on of  he r  i n  a n unde r l yi ng l a ws ui t

whi c h a r os e  out  of  a n a ut omobi l e  a c c i de nt  ( he r e i na f t e r  r e f e r r e d

t o a s  t he  “ or i gi na l  t or t  s ui t ” ) .   Mr .  St a mba ugh f i l e d a  c ompl a i nt

on Ms .  Mc Da ni e l ’ s  be ha l f  s e e ki ng $500, 000 i n  da ma ge s .   On

Se pt e mbe r  1 ,  1990,  one  we e k pr i or  t o  t he  t r i a l  da t e ,  Ms .

Mc Da ni e l ’ s  di s c ove r y de pos i t i on wa s  t a ke n by oppos i ng c ouns e l  i n

t he  or i gi na l  t or t  s ui t .   Tha t  s a me  da y,  f ol l owi ng he r  de pos i t i on,

Ms .  Mc Da ni e l  a nd Mr .  St a mba ugh ge ne r a l l y  di s c us s e d t he  va l ue  of

he r  c a s e .

The  f a c t s  a r e  i n  di s put e  a s  t o  t he  s e t t l e me nt

di s c us s i ons  be t we e n Ms .  Mc Da ni e l  a nd Mr .  St a mba ugh,  a nd t he

s e t t l e me nt  di s c us s i ons  be t we e n Mr .  St a mba ugh a nd t he  oppos i ng

c ouns e l  i n t he  or i gi na l  t or t  s ui t .   Ms .  Mc Da ni e l  c l a i ms  t ha t  s he

c a s ua l l y  i ndi c a t e d t ha t  s he  mi ght  s e t t l e  f or  $50, 000 i f  pa i d t ha t

da y.   The  de f e nda nt s  i n  t he  or i gi na l  t or t  s ui t  of f e r e d t o  s e t t l e

f or  $35, 000,  whi c h Mr .  St a mba ugh r e j e c t e d.   Ms .  Mc Da ni e l  a l l e ge s

t ha t  s he  i ns t r uc t e d Mr .  St a mba ugh t o  c e a s e  f ur t he r  s e t t l e me nt

di s c us s i ons  unt i l  s he  we nt  t o  he r  ne xt  doc t or ’ s  a ppoi nt me nt .

Fol l owi ng he r  doc t or ’ s  a ppoi nt me nt  on Se pt e mbe r  14,

1990,  Ms .  Mc Da ni e l  c a l l e d Mr .  St a mba ugh t o  i nf or m hi m t ha t  s he

e l e c t e d t o  ha ve  ba c k s ur ge r y a nd,  a c c or di ng t o  he r ,  r e i t e r a t e d

he r  i ns t r uc t i ons  t ha t  Mr .  St a mba ugh wa s  not  t o  di s c us s  s e t t l e me nt

unt i l  s he  r e c ove r e d f r om s ur ge r y.   Two we e ks  l a t e r ,  Mr .  St a mba ugh

i nf or me d Ms .  Mc Da ni e l  t ha t  he  r e c e i ve d a  c he c k f or  $50, 000 a l ong
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wi t h s e t t l e me nt  doc ume nt s  f r om oppos i ng c ouns e l  i n  t he  or i gi na l

t or t  s ui t .   At  Ms .  Mc Da ni e l ’ s  di r e c t i on,  Mr .  St a mba ugh r e t ur ne d

t he  c he c k a nd s e t t l e me nt  doc ume nt s  t o  oppos i ng c ouns e l  wi t h a

l e t t e r  s t a t i ng,  “ Ms .  Mc Da ni e l  ha d t ol d me  t o a c c e pt  t he  $50, 000

a nd t wo da ys  l a t e r  s he  wa s  s c he dul e d f or  s ur ge r y a nd t ol d me  t o

hol d up,  t ha t  Dr .  Bi s hop f ound mor e  wr ong wi t h he r  ba c k t ha n he

ha d a nt i c i pa t e d,  a nd a t  t hi s  t i me  s he  wa s  unwi l l i ng t o a c c e pt  t he

$50, 000 a nd woul d not  s i gn t he  r e l e a s e . ”

Subs e que nt l y ,  t he  oppos i ng c ouns e l  i n  t he  or i gi na l  t or t

s ui t  f i l e d a  mot i on f or  s umma r y j udgme nt .   Re l yi ng upon Mr .

St a mba ugh’ s  l e t t e r ,  t he  oppos i ng c ouns e l  a r gue d a c c or d a nd

s a t i s f a c t i on on t he  gr ounds  t ha t  Mr .  St a mba ugh a nd t he  oppos i ng

c ouns e l  ha d ne got i a t e d a  s e t t l e me nt .   Mr .  St a mba ugh f i l e d a

r e s pons e  t o  t he  mot i on f or  s umma r y j udgme nt .   The  r e s pons e  s t a t e s

i n pa r t  a s  f ol l ows :

5.   Ba s e d upon t he  me di c a l  i nf or ma t i on t he  pa r t i e s  ha d,
i nc l udi ng t he  de pos i t i on of  Dr .  Ar c he r  Bi s hop ,  t he
pa r t i e s ’  a t t or ne ys  ha d,  dur i ng t he  we e k of  Se pt e mbe r  9 ,
1990,  a gr e e d on a  $50, 000. 00 s e t t l e me nt  but  t ha t  your
pl a i nt i f f  ha d a n e xa m wi t h Dr .  Bi s hop on Se pt e mbe r  14,
1990 be c a us e  of  c ont i nui ng i nt e ns e  pa i n a nd a t  t ha t
t i me ,  Dr .  Bi s hop s ugge s t e d a nd s c he dul e d s ur ge r y.  

Mr .  St a mba ugh a t t a c he d a n a f f i da vi t  by Ms .  Mc Da ni e l  t o

t he  r e s pons e .   The  a f f i da vi t  s t a t e s  i n pa r t  a s  f ol l ows :

I  wa s  a wa r e  of  s e t t l e me nt  ne got i a t i ons  be i ng
c a r r i e d on i n  e a r l y  t o  mi d- Se pt e mbe r ,  1990,  a nd a t  t ha t
t i me ,  not  knowi ng t he  c a us e  a nd s e r i ous ne s s  of  t he  pa i n
I  wa s  s t i l l  ha vi ng,  I  i ns t r uc t e d my a t t or ne y t o  a gr e e
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t o t he  $50, 000. 00.   Howe ve r ,  I  c a l l e d Dr .  Ar c he r
Bi s hop,  who ha d be e n my s pe c i a l i s t  t hr oughout  t hi s
t r e a t me nt ,  ha vi ng be e n r e f e r r e d t o  hi m by Dr .  J ohn
Ki ns e r ,  a nd he  ma de  me  a n a ppoi nt me nt  f or  Se pt e mbe r  14,
1990.   Thi s  wa s  on a  Fr i da y a nd I  i ns t r uc t e d my
a t t or ne y on Monda y,  not  t o  do a nyt hi ng unt i l  a f t e r  I
ha d s ur ge r y.  

The  mot i on f or  s umma r y j udgme nt  wa s  ne ve r  r e s ol ve d by

t he  Tr i a l  Cour t  i n t he  or i gi na l  t or t  s ui t .   Howe ve r ,  t he

de f e nda nt s  i n t he  or i gi na l  t or t  s ui t  f i l e d a  s e pa r a t e  l a ws ui t  f or

s pe c i f i c  pe r f or ma nc e  ( he r e i na f t e r  r e f e r r e d t o  a s  t he  “ s pe c i f i c

pe r f or ma nc e  s ui t ” )  s e e ki ng t o  f or c e  Ms .  Mc Da ni e l  t o  a c c e pt  t he

s e t t l e me nt  of f e r  of  $50, 000.   Ms .  Mc Da ni e l  r e t a i ne d a t t or ne y

Et he l  La ws  t o  r e pr e s e nt  he r  i n  t he  s pe c i f i c  pe r f or ma nc e  s ui t .  

At t or ne y La ws  de f e nde d t he  s pe c i f i c  pe r f or ma nc e  s ui t  i n  pa r t  by

di s put i ng t he  a c c ur a c y of  t he  a bove  quot e d a f f i da vi t  a nd a l l e gi ng

t ha t  Mr .  St a mba ugh pr e pa r e d a nd pr e va i l e d upon he r  t o  s i gn a n

i na c c ur a t e  a f f i da vi t .   The  Tr i a l  Cour t ,  f i ndi ng he r  a r gume nt

unpe r s ua s i ve ,  he l d t ha t  t he  s t a t e me nt s  f ound i n  t he  r e s pons e  t o

t he  mot i on f or  s umma r y j udgme nt  a nd t he  s uppor t i ng a f f i da vi t  we r e

t r ue ,  t ha t  Ms .  Mc Da ni e l  wa s  a wa r e  of  ne got i a t i ons ,  ha d i ns t r uc t e d

he r  a t t or ne y t o  s e t t l e  t he  s ui t  f or  $50, 000 a nd t ha t  s he  l a t e r

wi t hdr e w t he  c ons e nt  t o  s e t t l e  a f t e r  he r  a t t or ne y’ s  a c c e pt a nc e  of

t he  s e t t l e me nt .   The  Cha nc e l l or  or de r e d s pe c i f i c  pe r f or ma nc e  a nd

Ms .  Mc Da ni e l  wa s  f or c e d t o  a c c e pt  t he  $50, 000 s e t t l e me nt .   The

c a s e  wa s  a ppe a l e d,  a nd t he  Cour t  of  Appe a l s  a f f i r me d i n  Ki nde r  v .

Mc Da ni e l ,  a n unr e por t e d opi ni on of  t hi s  Cour t ,  f i l e d i n  Knoxvi l l e

on Augus t  19,  1992.
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Subs e que nt l y,  Ms .  Mc Da ni e l  f i l e d t hi s  s ui t  a l l e gi ng

l e ga l  ma l pr a c t i c e  a ga i ns t  Mr .  St a mba ugh f or  s e t t l i ng t he  or i gi na l

t or t  s ui t  f or  $50, 000 wi t hout  he r  c ons e nt .   The  Tr i a l  Cour t  i n

t hi s  s ui t  gr a nt e d Mr .  St a mba ugh’ s  mot i on f or  s umma r y j udgme nt

ba s e d on t he  doc t r i ne  of  c ol l a t e r a l  e s t oppe l .   The  Tr i a l  Cour t

f ound t ha t  Ms .  Mc Da ni e l  ha d a l r e a dy l i t i ga t e d i n  t he  s pe c i f i c

pe r f or ma nc e  s ui t  whe t he r  s he  ga ve  he r  a t t or ne y t he  a ut hor i t y  t o

s e t t l e  f or  $50, 000.   As  a  r e s ul t ,  t he  Cour t  he l d t ha t  s he  i s

ba r r e d f r om r e l i t i ga t i ng t ha t  i s s ue  i n t hi s  s ui t  f or  l e ga l

ma l pr a c t i c e .

Thi s  Cour t ,  i n  r e vi e wi ng whe t he r  t he  a ppl i c a t i on of

c ol l a t e r a l  e s t oppe l  i s  a ppr opr i a t e ,  s houl d c ons i de r :

( 1)  whe t he r  t he  i s s ue  de c i de d i n  t he  pr i or  
a dj udi c a t i on wa s  i de nt i c a l  wi t h t he  i s s ue  
pr e s e nt e d i n  t he  pr e s e nt  a c t i on;  ( 2)  whe t he r  
t he  pr i or  a dj udi c a t i on r e s ul t e d i n  a  j udgme nt  
on t he  me r i t s ;  ( 3)  whe t he r  t he  pa r t y  a ga i ns t  
whom c ol l a t e r a l  e s t oppe l  i s  a s s e r t e d wa s  a  
pa r t y  or  i n  pr i vi t y  wi t h a  pa r t y  t o  t he  
pr i or  a dj udi c a t i on;  a nd ( 4)  whe t he r  t he  pa r t y  
a ga i ns t  whom c ol l a t e r a l  e s t oppe l  i s  a s s e r t e d 
ha d a  f ul l  a nd f a i r  oppor t uni t y  t o  l i t i ga t e  t he  
i s s ue  i n  t he  pr i or  s ui t .

Mor r i s  v .  Es ma r k Appa r e l ,  I nc . ,  832 S. W. 2d 563,  566 ( Te nn. App.

1991) .   

I n  t he  s pe c i f i c  pe r f or ma nc e  s ui t ,  t he  i s s ue  de c i de d by

t ha t  Cour t  wa s  whe t he r  Ms .  Mc Da ni e l  ga ve  Mr .  St a mba ugh t he

a ut hor i t y  t o  s e t t l e  he r  l a ws ui t  f or  $50, 000.   The  Cour t  f ound

t ha t  s he  di d gi ve  Mr .  St a mba ugh t hi s  a ut hor i t y .   I n  or de r  f or  Ms .
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Mc Da ni e l  t o  r e c ove r  i n  t hi s  s ui t  s he  mus t  pr ove  t ha t  Mr .

St a mba ugh s e t t l e d wi t hout  he r  a ut hor i t y .   Si nc e  i t  ha s  a l r e a dy

be e n j udi c i a l l y  de t e r mi ne d t ha t  s he  di d gi ve  Mr .  St a mba ugh t he

a ut hor i t y  t o s e t t l e ,  t he  f i r s t  e l e me nt  i s  s a t i s f i e d.   

The  s e c ond e l e me nt  ha s  a l s o be e n s a t i s f i e d be c a us e  t he

pr i or  a dj udi c a t i on di d r e s ul t  i n  a  j udgme nt  on t he  me r i t s .   The

s pe c i f i c  pe r f or ma nc e  s ui t  r e s ul t e d i n  t he  oppos i ng pa r t y  be i ng

gr a nt e d s pe c i f i c  pe r f or ma nc e  a nd Ms .  Mc Da ni e l  be i ng f or c e d t o

a c c e pt  t he  $50, 000.   

I n  t hi s  s ui t ,  c ol l a t e r a l  e s t oppe l  i s  be i ng a s s e r t e d

a ga i ns t  Ms .  Mc Da ni e l  who wa s  a  pa r t y  i n  t he  s pe c i f i c  pe r f or ma nc e

s ui t .   Mr .  St a mba ugh di d not  ha ve  t o  be  a  pa r t y  i n  t he  s pe c i f i c

pe r f or ma nc e  s ui t .   Se e  Four a kr e  v.  Pe r r y,  667 S. W. 2d 483

( Te nn. App.  1983) ,  ( hol di ng t ha t  mut ua l i t y  of  pa r t i e s  i s  not

ne c e s s a r y f or  c ol l a t e r a l  e s t oppe l ) .   Thus ,  t he  t hi r d e l e me nt  of

c ol l a t e r a l  e s t oppe l  ha s  be e n s a t i s f i e d.

The  f i na l  e l e me nt  of  c ol l a t e r a l  e s t oppe l  ha s  a l s o be e n

s a t i s f i e d be c a us e  Ms .  Mc Da ni e l  wa s  a f f or de d a  f ul l  a nd f a i r

oppor t uni t y  i n  t he  s pe c i f i c  pe r f or ma nc e  s ui t  t o  l i t i ga t e  t he

i s s ue  of  whe t he r  s he  ga ve  Mr .  St a mba ugh t he  a ut hor i t y  t o  s e t t l e

t he  or i gi na l  t or t  s ui t  f or  $50, 000.   

Ms .  Mc Da ni e l  a r gue s  t ha t  t he  r e s pons e  t o  t he  mot i on f or

s umma r y j udgme nt  a nd t he  s uppor t i ng a f f i da vi t ,  bot h f i l e d by Mr .
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St a mba ugh,  we r e  c r i t i c a l  t o  t he  r e s ol ut i on of  t he  c a s e .   She  a l s o

a r gue s  t ha t  Mr .  St a mba ugh i nduc e d he r  t o  s i gn a n a f f i da vi t  t ha t  

wa s  a l l e ge dl y i nc or r e c t .   Fi na l l y ,  s he  c l a i ms  t ha t  he r  a r gume nt

i s  s uppor t e d by a  t e l e phone  r e c or di ng of  Mr .  St a mba ugh a dmi t t i ng

t ha t  Ms .  Mc Da ni e l  di d not  gi ve  hi m t he  a ut hor i t y t o s e t t l e  t he

or i gi na l  t or t  s ui t  whe r e i n he  a t  one  poi nt  s t a t e d,  " The r e  wa s  no

or a l  a gr e e me nt  or  wr i t t e n a gr e e me nt .   I  a gr e e  wi t h you

whol e he a r t e dl y. "

The  t e l e phone  c onve r s a t i on,  whi c h oc c ur r e d on De c e mbe r

2,  1991,  pl a ye d no pa r t  i n  t he  s pe c i f i c  pe r f or ma nc e  t r i a l  whi c h

oc c ur r e d s ome  t hr e e  we e ks  l a t e r ,  on De c e mbe r  23.   Mr .  St a mba ugh

t e s t i f yi ng i n t he  s pe c i f i c  pe r f or ma nc e  t r i a l  a s  a  wi t ne s s  f or  Ms .

Mc Da ni e l  s t a t e d t ha t ,  a l t hough t he  a f f i da vi t  wa s  t ype d by hi s

s e c r e t a r y,  t he  wor ds  we r e  Ms .  Mc Da ni e l ' s .   Una c c ount a bl y,  no

e f f or t  wa s  ma de  t o  c ount e r  hi s  t e s t i mony by t ha t  of  Ms .  Mc Da ni e l

or  t o  r e f r e s h hi s  me mor y by us e  of  t he  pr e vi ous l y r e c or de d

t e l e phone  c onve r s a t i on.

I t  t hus  a ppe a r s  t ha t  Ms .  Mc Da ni e l ,  t he n be i ng

r e pr e s e nt e d by c ouns e l  ot he r  t ha n Mr .  St a mba ugh,  wa s  a f f or de d a

f ul l  a nd f a i r  oppor t uni t y  i n  t he  s pe c i f i c  pe r f or ma nc e  s ui t  t o

l i t i ga t e  whe t he r  s he  ga ve  Mr .  St a mba ugh a ut hor i t y t o s e t t l e  t he

or i gi na l  s ui t  f or  $50, 000.   We  e mpha s i z e ,  a s  a bove  me nt i one d,

t ha t  t he  e vi de nc e  c ont a i ne d i n  t he  t e l e phone  c onve r s a t i on wa s

a va i l a bl e  t o  Ms .  Mc Da ni e l  whe n s he  wa s  de f e ndi ng t he  s ui t  f or

s pe c i f i c  pe r f or ma nc e .
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For  t he  r e a s ons  s t a t e d a bove ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ms .  Mc Da ni e l  a nd he r

s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


