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  O P I  N I  O N

    Godda r d,  P. J .  

We  gr a nt e d a n i nt e r l oc ut or y a ppe a l  pur s ua nt  t o  Rul e  9

of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e  t o  de t e r mi ne  i f  t he

Tr i a l  Cour t  wa s  c or r e c t  i n a l l owi ng t he  Pl a i nt i f f s ,  Ge r a l d L.

Ma r t i n a nd hi s  wi f e ,  J udy A.  Ma r t i n,  t o  a me nd t he i r  c ompl a i nt  t o

s e e k da ma ge s  f or  Mr s .  Ma r t i n ' s  pe r s ona l  i nj ur i e s  i n  a ddi t i on t o  a

l os s  of  c ons or t i um c l a i m s he  s ought  i n  t he  or i gi na l  c ompl a i nt .  
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The  c ompl a i nt  wa s  f i l e d i n  t hi s  c a us e  on J a nua r y 19,

1993,  s e e ki ng da ma ge s  f or  pe r s ona l  i nj ur i e s  t o  Ge r a l d L.  Ma r t i n

a nd,  a s  a l r e a dy not e d,  l os s  of  c ons or t i um a s  t o  hi s  wi f e ,  J udy A.

Ma r t i n ,  r e s ul t i ng f r om a  ve hi c ul a r  a c c i de nt  oc c ur r i ng on Apr i l

30,  1992.

The r e a f t e r ,  on De c e mbe r  20,  1993,  t he  Ma r t i ns  move d t o

a me nd t he i r  c ompl a i nt  t o a l l e ge  pe r s ona l  i nj ur i e s  t o Mr s .  Ma r t i n

a nd,  on J a nua r y 20,  1994,  f i l e d a  pr opos e d a me nde d c ompl a i nt  wi t h

t he  Cour t .

I n  r e s pons e ,  t he  De f e nda nt ,  Pa ul  M.  Tr i c e ,  f i l ed a

mot i on t o di s mi s s ,  a l l e gi ng Mr s .  Ma r t i n ' s  a me nde d c l a i m wa s

ba r r e d by T. C. A.  28- 3- 104,  t he  one - ye a r  s t a t ut e  of  l i mi t a t i ons

a ppl i c a bl e  t o  pe r s ona l  i nj ur i e s .

By or de r  e nt e r e d on Nove mbe r  3,  1994,  t he  Tr i a l  Cour t

a l l owe d t he  a me ndme nt  a nd de ni e d Mr .  Tr i c e ' s  mot i on t o  di s mi s s .

The r e a f t e r  Mr .  Tr i c e  move d t ha t  he  be  a l l owe d a n

i nt e r l oc ut or y a ppe a l ,  whi c h wa s  gr a nt e d by t he  Tr i a l  Cour t  a nd

a l s o by t hi s  Cour t .

Tur ni ng t o  t he  me r i t s  of  t hi s  a ppe a l ,  we  f i r s t  obs e r ve

t ha t  t he  mot i on s e e ki ng t he  a me ndme nt ,  whi c h wa s  f i l e d on

De c e mbe r  20,  1993,  a l l e ge s  t ha t  Mr s .  Ma r t i n  ha d,  " r e c e nt l y  be e n

di a gnos e d a s  s us t a i ni ng e xt e ns i ve  a nd s e r i ous  i nj ur i e s  a s  a
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r e s ul t  of  t he  a c c i de nt . "   The r e  i s  no ot he r  pr oof  or  pl e a di ng i n

t he  r e c or d t ouc hi ng on t hi s  s ubj e c t .   I n  Te nne s s e e ,  t he  di s c ove r y

r ul e  obt a i ns  a nd a  s t a t ut e  of  l i mi t a t i ons  doe s  not  be gi n t o  r un

unt i l  pa r t i e s  know or  s houl d ha ve  known t ha t  t he y ha ve  a  c a us e  of

a c t i on.   Be a ma n v.  Sc hwa r t z ,  738 S. W. 2d 632 ( Te nn. App. 1986) .   I n

vi e w of  t he  pr e s e nt  s t a t us  of  t he  r e c or d,  we  be l i e ve  t he  Tr i a l

Cour t  pr ope r l y a l l owe d t he  a me ndme nt  pr of f e r e d.

We  a l s o be l i e ve  i n  t he  i nt e r e s t  of  j udi c i a l  e c onomy 

t ha t  we  s houl d a ddr e s s  t he  mor e  di f f i c ul t  que s t i on whi c h ma y

a r i s e ,  de pe ndi ng on t he  pr oof ,  a s  t o  t he  knowl e dge  Mr s .  Ma r t i n

ha d or  s houl d ha ve  ha d r e ga r di ng he r  i nj ur i e s .   Tha t  que s t i on i s

whe t he r ,  unde r  t he  pr ovi s i ons  of  Rul e  15. 03 of  t he  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e ,  a  pe r s ona l  i nj ur y c l a i m of  Mr s .  Ma r t i n

s houl d r e l a t e  ba c k t o  t he  f i l i ng of  he r  c l a i m f or  l os s  of

c ons or t i um e ve n t hough s he  kne w or  s houl d ha ve  known of  he r

i nj ur y mor e  t ha n one  ye a r  be f or e  t he  f i l i ng of  t he  mot i on t o

a me nd.

The  c a s e s  we  ha ve  r e vi e we d a r e  i n  a gr e e me nt  t ha t  a  ne w

c a us e  of  a c t i on ma y not  r e l a t e  ba c k t o  s a ve  a  c l a i m ot he r wi s e

ba r r e d by a  s t a t ut e  of  l i mi t a t i ons .   I n  t he  r e c e nt  c a s e  of  Ra i ne y

Br os .  v .  Me mphi s  a nd She l by Count y,  821 S. W. 2d 938 ( Te nn.

App. 1991) ,  J udge  Hi ghe r s  a ddr e s s e s  t he  que s t i on i n  a  c a s e  whe r e

t he  or i gi na l  c ompl a i nt  a t t a c ke d t he  a c t i on of  Me mphi s  a nd She l by

Count y Boa r d of  Adj us t me nt  on t he  t he or y t ha t  t he y ha d a c t e d

i l l e ga l l y ,  a r bi t r a r i l y  a nd c a pr i c i ous l y,  a nd s ought  a n i nj unc t i on
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a s  we l l  a s  mone t a r y da ma ge s .   The  a me nde d c ompl a i nt ,  howe ve r ,

pr e s s e d a  c l a i m f or  i nve r s e  c onde mna t i on a nd vi ol a t i on of  42

U. S. C.  §  1983.

I n a f f i r mi ng t he  Tr i a l  Cour t ' s  de nyi ng t he  a me ndme nt

be c a us e  t i me - ba r r e d,  J udge  Hi ghe r s  ma de  t he  f ol l owi ng obs e r va t i on

( a t  pa ge  941) :

As  pr ovi de d i n  Rul e  15,  onl y t hos e  c l a i ms  whi c h
r e l a t e  ba c k t o  t he  or i gi na l  pl e a di ngs  a r e  s a ve d f r om
t he  e f f e c t s  of  t he  a ppl i c a bl e  s t a t ut e  of  l i mi t a t i ons .  
Te nn. R. Ci v. P.  15. 03.   Howe ve r ,  whe r e  t he  a me ndme nt  i n
s ubs t a nc e  r a i s e s  a  ne w c a us e  of  a c t i on,  t he  c our t s  ha ve
r e pe a t e dl y he l d t ha t  t he  a me ndme nt  doe s  not  r e l a t e  ba c k
t o t he  or i gi na l  pl e a di ngs  a nd t he  s t a t ut e  of
l i mi t a t i ons  c ont i nue s  t o  r un unt i l  t he  a me ndme nt  i s
f i l e d.   Ene r gy Sa v.  Pr ods .  I nc .  v .  Ca r ne y,  737 S. W. 2d
783 ( Te nn. App. 1987) .   Thus ,  t he  r e a l  que s t i on i s
whe t he r  t he  a me ndme nt s  r a i s e  a  ne w c a us e  of  a c t i on.

The r e  a r e  s e ve r a l  me t hods  of  de t e r mi ni ng whe t he r
a n a me ndme nt  r a i s e s  a  ne w c a us e  of  a c t i on or  me r e l y
r e l a t e s  ba c k t o  t he  or i gi na l  pl e a di ng.   Se e  Ga mbl e  v.
Hos pi t a l  Cor p.  of  Ame r i c a ,  676 S. W. 2d 340 ( Te nn.
App. 1984) .   Te nne s s e e  c our t s  ha ve  ge ne r a l l y  f ol l owe d
t he  s t a t ut or y s t a nda r d t ha t  t he  a me ndme nt  mus t  a r i s e
f r om t he  s a me  c onduc t ,  t r a ns a c t i on or  oc c ur r e nc e  a s  s e t
f or t h  i n  t he  or i gi na l  pl e a di ngs .   Ka r a s h v.  Pi got t ,  530
S. W. 2d 775 ( Te nn. 1975) .   Not i c e  t o  t he  de f e nda nt  i s  not
e xpr e s s l y r e qui r e d by t he  s t a t ut or y s t a nda r d f or
r e l a t i on ba c k but  t he  Te nne s s e e  Supr e me  Cour t  ha s
de t e r mi ne d t ha t  not i c e  i s  t he  c r i t i c a l  e l e me nt  i nvol ve d
i n de t e r mi ni ng whe t he r  a me ndme nt s  t o  pl e a di ngs  r e l a t e
ba c k.   Fl oyd v.  Re nt r op,  675 S. W. 2d 165,  168
( Te nn. 1984) .

We  do not e ,  howe ve r ,  t ha t  a n e a r l i e r  c a s e  c i t e d by

J udge  Hi ghe r s ,  Ene r gy Sa vi ng Pr oduc t s ,  I nc .  v .  Ca r ne y,  737 S. W. 2d

783 ( Te nn. App. 1987) ,  r e ve r s e d t he  t r i a l  c our t  i n  not  a l l owi ng a n

a me ndme nt .   I n  t ha t  c a s e  t he  or i gi na l  s ui t  s ought  t o  r e c ove r  a
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de bt  owe d upon a n ope n a c c ount .   The  a me ndme nt  i nc l ude d a n

a l l e ga t i on t ha t  t he  de f e nda nt ' s  f r a udul e nt  mi s c onduc t  ha d i nduc e d

t he  pl a i nt i f f  t o  pr ovi de  t he  goods  a nd s e r vi c e s .   Thi s  Cour t  he l d

t ha t  t he  a me nde d c ompl a i nt  r a i s e d a  c a us e  of  a c t i on whi c h r e l a t e d

ba c k i n  t ha t  i t  gr e w out  of  t he  s a me  " c onduc t  t r a ns a c t i on or

oc c ur r e nc e  whi c h i s  t he  ba s i s  of  t he  or i gi na l  s ui t . "

Our  r e a di ng of  t he  t wo c a s e s  pe r s ua de  us  t he  pr e s e nt

c a s e  i s  c ont r ol l e d by t he  hol di ng i n  Ra i ne y Br os .   We  r e a c h t hi s

c onc l us i on be c a us e - - a l t hough t he  i nj ur y r e c e i ve d by Mr s .  Ma r t i n

gr e w out  of  t he  s a me  a c c i de nt  i n  whi c h s he  s ought  l os s  of

c ons or t i um- - i t  i s  i n  f a c t  a  ne w c a us e  of  a c t i on i n t ha t  t he

or i gi na l  c ompl a i nt  s ought  da ma ge s  s he  s us t a i ne d by r e a s on of  he r

hus ba nd' s  i nj ur i e s ,  a nd t he  a me nde d c ompl a i nt  by r e a s on of  he r

own i nj ur i e s .   

Mor e ove r ,  a s  wi l l  be  not e d f r om t he  ma t e r i a l  quot e d

f r om Ra i ne y Br os . ,  i t  i s  ne c e s s a r y t o  s how t ha t  t he  De f e nda nt  ha d

not i c e  of  he r  c l a i m wi t hi n t he  s t a t ut or y pe r i od.   The r e  i s  no

s uc h s howi ng i n  t he  r e c or d.

I n c onc l us i on,  we  poi nt  out  t ha t  our  r e s ol ut i on of  t hi s

a ppe a l  pr e s e r ve s  f or  Mr s .  Ma r t i n  one  f ul l  ye a r  t o  a s s e r t  he r

c l a i m a f t e r  s he  kne w or  s houl d ha ve  known s he  ha d a  c a us e  of

a c t i on.   To hol d ot he r wi s e  woul d gi ve  pr e f e r e nt i a l  t r e a t me nt  t o

t hos e  f i l i ng s e pa r a t e  a nd di s t i nc t  c a us e s  of  a c t i on,  a  r e s ul t
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whi c h we  do not  be l i e ve  wa s  i nt e nde d by our  Supr e me  Cour t ,  whi c h

pr opos e d t he  Rul e ,  or  t he  Le gi s l a t ur e ,  whi c h a dopt e d i t .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  pr oc e e di ngs  not

i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  Mr .  Tr i c e  a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


