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OPINION

This is an apped by plantiffs/appellants, John and Helen Kohl, from a
decision of the Davidson County Circuit Court. Thetrial court awarded Plaintiffsa
total of $33,091.05 for the legal malpractice of defendants/appellees, Dearborn &
Ewing and Dan E. Huffstutter, and held the remainder of Plaintiffs' clams were
barred by the statute of limitations. The facts out of which this matter arose are as

follows.

Plaintiffsown aland surveying business. They retained Defendantsin 1983
to incorporate the business and to handle other corporate matters. From 1983 to
1988, Huffstutter advised Plaintiffs on many issues. He aided them in the
development of a profit sharing plan (“the Plan”) and administered the Plan until
1988. Healso advised Plaintiffsin 1986 on how to financethe purchaseof abuilding
for their business. Pursuant to thisadvice, Plaintiffsobtained aloan from Commerce
Union Bank. The Small Business Administration covered a portion of the loan.
Huffstutter advised Plaintiffs the Plan should purchase all or aportion of the loan.
He explained to Plaintiffsthey needed to transfer fundsfromtheir IRA accountsinto
the Plan in order to do this, but stated the IRA withdrawals would not be taxed.

In September 1988, Plaintiffsreceived aletter from the IRSinforming them
of the following:

Inour review of your tax returnfor 1986, it appearsthat the
income deductions, and creditsyou reported do not agreewiththe
amountsreported to uson information returnsfiled by the payers.
(see attached page(s)).

Pleaseexplainin asigned satement wherethe amountsare
reported on your tax return. If the income was not reported or if
the deductions or credits were overstated, please explain why.

Plaintiffsresponded to the letter through their accountant, David Hinton. In October
1988, Robert E. Kolarich, Plaintiffs attorney, wrote Dearborn & Ewing thefollowing
|etter:

In our last discussion of John Kohl's account with your firm, it
wasagreed that you would handlethe application for an extension
of his tax return, after which the file would be removed. Mr.
Kohl intends to hire anew firmto handle his tax work, however,
| understand that a new question has arisen with regard to his
pension and profit sharing plans. Evidently, Mr. Huffstetter [sic]
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had advised that the funds held in an IRA account could be
transferred to the pension and profit sharing account and the IRS
IS reviewing the transaction. Please advise as to when thisissue
may be resolved so that the files may be transferred.

John Kohl next received aletter in August 1989 from Dearborn & Ewing. Theletter
stated, in part, asfollows: “However, because the Sales Agreement al so looked to the
status of Plan participants (as beneficial owners of the Plan), officers and
shareholders of the Borrower who are also Plan participants may cause the Plan's

purchase of the SBA Loan to be questioned.”

Plaintiffs filed a complant against Huffstutter and Dearborn & Ewing on
1 May 1990. Thecomplaint alleged thefollowing acts constituted legal mal practice:
1) advising Plaintiffsthe Plan should acquireall or aportion of the $250,000.00 | oan;
2) advising Plaintiffsthey should transfer fundsfromtheir IRA accountsintothe Plan
and the withdrawals would not be taxed; and 3) advising Plaintiffs to make a
$2,000.00 voluntary deductible contribution to the Plan in 1986. Defendants
answered the allegations and claimed Plaintiffs had failed to mitigate their damages
and the statute of limitations barred their claims. Plaintiffs moved to amend their
complaint by adding a count regarding the negligent drafting and administration of

the Plan. The court granted the motion.

Defendants filed a motion for partial summary judgment as to Plaintiffs
claims to attorney's fees incurred in pursuit of the litigation on 22 January 1996.
Defendants argued there was no statutory, legal, or contractual basisfor therecovery
of thefees. The court granted the motion, but noted that it made no determination as
to the remainder of Plaintiffs' claims “including attorney's fees allegedly expended

for corrective action resulting from defendants' negligence.”

Trial was held from 29 April to 2 May 1996. Plantiffs submitted a
supplement to their expert witness statement on 26 April 1996. The supplement
reflected an upward change in the amount of damagesfor thelost value of the funds
transferred from the IRA accounts. During the trial, Plaintiffs moved the court to
amend their complaint to claim special damages for the fees paid to Dearborn &
Ewingfor thenegligent work. The court denied themotion. Thetrial court alsoruled

that it would only consider the expert testimony consistent with the original expert
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witnessstatementsand depositions. Asaresult, thetria court compl etely disregarded
the supplemental expert witness statements of Samuel Butts, Plaintiffs expert.
Finally, the trial court ruled the testimony of Larry Crabtree, the atorney who
performed or supervised the corrective work, was not admissible under Disciplinary
Rule 5-101(B)(3).

The trial court entered its final order on 22 May 1996. The order
incorporated thetrial court'sfindings of fact and conclusionsof law made at theclose
of the parties' cases. Asto the statute of limitations defense, the trial court reasoned
asfollows:

In this case, Mr. Kolarich wrote aletter on October 24,
1988 that clearly pointsout thereis someproblem associated with
the rollover of IRA funds into the pension plan, it had been
noticed, they were aware of it, and it was so severe in his mind
and Kohl's mind that they were going to change law firms and
have someone else do their tax work. They had turned this over
totheir CPA. They weretaking actions. They knew that they had
received some injury as a result of potentially erroneous advice
they had received from Mr. Huffstutter and the Dearborn &
Ewing law firm.

And the Court finds that as of October 24, 1988, the
Kohls should have known, if they were not aware, they should
have known, as a reasonable person, that they had suffered a
legally cognizableinjury fromthe misconduct of Mr. Huffstutter.
And therefore, any action against him should have been filed in
relationship to that rollover within one year. An interesting
question is whether -- and therefore, the claims based upon the
rollovers are barred.

A question that's tied in with that iswhether or not that
bars any recovery. Does that put them on notice as to the entire
plan? And | find that it does not, This letter is very specific. It
points out that there are problems with the changing of monies
from an IRA plan into a pension plan, profit sharing plan only.
It doesn't address the SBA loan or any other aspect of the plan,
simply that specific item. And | think that it is clearly distinct
enough that it does not bar their filing suit until they became
aware of this, under Mr. Kohl's testimony, sometime shortly
before hefirst went to King & Ballow in September of 1989, and
this action was filed timely -- in a timely manner for the other
clams.

The court held Defendants liable to Plaintiffs in the amount of $28,591.05 for
advising Plaintiffsthe Plan could purchase a portion of the loan and in the amount of
$4,500.00 for negligently drafting and administering the Plan. The trial court aso



ruled that it would have awarded $30,000.00 to Plaintiffsfor the lost earning power
of themoney withdrawn from the |RA accountsand $19,000.00 in attorney'sfeeshad
the statute of limitations not barred the claims relating to the IRA rollovers.
Thereafter, Plaintiffs filed a timely notice of appeal and presented the following
issues:

l. Whether thetrial court erred in holding that the statute
of limitations barred recovery for certain damages
claimed by Faintiffs.

. Whether the trial court erred in holding that Plaintiffs
were not entitled to recover, as general damages in a
legal malpractice action, fees paid for legal work that
was negligently performed.

1. Whether the trial court erred in granting a partial
summary judgment holding that Plaintiffs could not as
amatter of law recover any of the costs of prosecuting
this action as consequential damages for legal
mal practice.

V. Whether erroneous evidentiary rulingsby thetrial court
prejudiced the record on which the court assessed
damages.

We address all of these issues below.

Statute of Limitations

Recently, the Tennessee Supreme Court addressed the issue of when the
statute of limitations beginsto runinlegal malpractice actions. Carvell v. Bottoms,
900 SW.2d 23, 28-30 (Tenn. 1995). The court restated the two occurrences
necessary to begin the running of the statute of limitations and modified them to

avoid past confusion.

The first occurrence necessary to begin the running of the statute is the
plaintiff must suffer alegally cognizableor actual injury asaresult of thedefendant’s
negligence. Id. Prior to the decisionin Carvell, judges, practitioners, and scholars
usedtheterm*“irremediableinjury” instead of legally cognizableor actual injury. See

id. at 28. In Carvell, the supreme court changed the terminology. The second

! In afootnote to their brief, Plaintiffs argue that this court should not apply Carvell
retroactively to their case if Carvell overruled prior precedent. It isthe opinion of this court that
the supreme court did not overrule itsearlier decisions. Although the court directed that courts
should no longer use the term “irremediable injury,” it did not expressly overrule or criticize any
of itsearlier decisions. Moreover, the court did not attempt to provide definitions of the new
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occurrence necessary to begin the running of the statute of limitations is that “the
plaintiff must have known or in the exercise of reasonable diligence should have
known that thisinjury was caused by the defendant’ snegligence.” 1d. Thecourt then
elaborated on the knowledge requirement and adopted a holding from a medical
malpractice case. The court stated:

It is not required that the plaintiff actually know that the injury
constitutes a breach of the appropriate legal standard in order to
discover that he hasa ‘right of action’; the plaintiff is deemed to
have discovered the right of action if he is aware of facts
sufficient to put areasonabl e person on noticethat he has suffered
an injury as aresult of wrongful conduct.

Id. at 29 (quoting Roe v. Jefferson, 875 SW.2d 653, 657 (Tenn. 1994)).

Applying these requirementsto this case, it is the opinion of this court that
the statute of limitations had run on those claimsrelated to the IRA rollovers. Inthis
case, thelegally cognizable or actual injury occurred a thevery latest when Plaintiffs
began to incur expenses as a result of Defendants' negligent advice. The earliest
evidenceof thisintherecordis 19 October 1988. Onthisdate, Plaintiffs’ accountant,
David Hinton, wrote a letter to the IRS in response to the IRS's request for
information. The IRS letter, quoted in an earlier portion of this opinion, explained
that the IRS had noticed a conflict between the amounts reported by Plaintiffs and
those amounts reported by payers. Mr. Hinton’ s response stated: “Please be advised
that the retirement plan distributions were rolled over to the John Kohl Company,
P.C., Profit-Sharing Plan.” As of the date of this letter or possibly even earlier,
Plaintiffsbeganincurring expensesdirectly relatedto Mr. Huffstutter’ sadviceonthe
IRA rollovers. ? Thus, Plaintiffs were actually injured at that time.

Plaintiffscorrectly stated that theinjury elementisnot met if itiscontingent

on athird party’s actions or if there is a mere possibility or probability of injury.

terms. Thus, it seems the supreme court simply changed the terms to avoid the confusion caused
by the word “irremediable.” It gopears the court’ s previous decisions which used the term
“irremediable injury” may still be useful in deciding when alegally cognizable or actua injury
has occurred.

2We could not find any direct evidence that Mr. Hinton charged Plaintiffs for his services.
Nevertheless, there is sufficient evidence in the record from which we can infer Plaintiffs
compensated Mr. Hinton for his services.



Caledonia Leasing and Equip. Co. v. Armstrong, Allen, Braden, Goodman,
McBride & Prewitt, 865 S.W.2d 10, 17 (Tenn. App. 1992). Relying on this case,
Plaintiffsarguethat theinjury wasstill inchoatein October 1988 becausethe RS had
not filed suit or issued a deficiency statement and Plaintiffs had not incurred any
attorney’s fees or other damages. We can not agree. Plaintiffs’ injuries were no
longer contingent on athird party’s actions or speculative once they began to incur
expenses related to the negligence.® In addition, it is not necessary for Plaintiffs to
have suffered all the injurious effects of Defendants’ negligence for the statute to
begin running. Security Bank & Trust Co. v. Fabricating, Inc., 673 S.W.2d 860,
864-65 (Tenn. 1983).

It isthe opinion of this court that Plaintiffs had the requisite knowledge at
thevery latest on 24 October 1988. On that date, John Kolarich, Plaintiffs’ attorney,
wrote a letter. The letter clearly demonstrates Mr. Kolarich knew the IRS's
investigation involved the rollover of funds into the Plan and Mr. Huffstutter had
advised Plaintiffs’ asto the rollovers. Mr. Kolarich’'s knowledge is attributable to
Plaintiffs. Moody v. Moody, 681 S.W.2d 545, 546 (Tenn. 1984). It isnot necessary
for aplaintiff to know the facts constitute a claim for legal malpractice. Instead, a
plaintiff only needs to be “aware of facts sufficient to put a reasonable person on
notice that he has suffered an injury as aresult of wrongful conduct.” Carvell, 900
S.W.2d at 29 (quoting Roev. Jefferson, 875 S.W.2d 653, 657 (Tenn. 1994)). Itisthe
opinion of this court that the knowledge that the RS was investigating a transaction
recommended by an attorney without reservation is sufficient to put a reasonable

person on notice.

The statute of limitations asto any claims resulting from the IRA rollovers
began to run on 24 October 1988. Asof that date, Plaintiffs had suffered an actual
injury and had the requisite knowledge. Plaintiffs filed their complaint on 1 May
1990. Thetrid court correctly determined the statute of limitations barred Plaintiffs
claims becausethey filed their complaint more than one year after the cause of action
accrued. Tenn. Code Ann. § 28-3-104(a)(2) (Supp. 1996).

? We note that our decision in this case does not mean that a plaintiff has to incur
monetary damages in order for there to be actually injury. It just happensto be so in this case.
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II. Damages

Plaintiffs second and third issues involve the different types of damages
availablein alegal malpractice action. Thiscaseinvolvesthree different categories
of attorney’ sfees. Thefirst, initial fees, are those feesthe plaintiff paid or agreed to
pay to the negligent defendant. The second, corrective fees, are those fees the
plaintiff incurred to correct the errors created by defendant’s negligence. The
existence of corrective feesdistinguishesthis casefromagreat mgority of the cases.
To explain, every case does not include corrective fees. For example, when an
attorney failsto filea persond injury claimwithin the statute of limitationsthere are
no correctivefees. Theinjured party hasincurred only theinitial feesand haslost his
or her claim. Finally, thethird category of fees, litigation fees, arethose feespaid by
the plaintiff to prosecute the mal practice action. ItisPlaintiffs' contention that they
should be ableto recover both their initial feesand their litigation feesand at the very

|east one of the two.

A. Initial Fees

Plaintiffsprimarily rely on Foster v. Duggin, 695 S.W.2d 526 (Tenn. 1985),
to support their argument that they are entitled to the initial fees and the litigation
fees. Although thespecific factsof Foster are distinguishable from the present case,
thegeneral holding of thecaseisuseful. InFoster, theplaintiffsretained an attorney,
Mr. Duggin, onacontingency fee basisto represent them in apersonal injury action.
Mr. Duggin committed mal practice when he failed to file the complaint within the
statute of limitations. Asaresult, the plaintiffslost their claim. Thisisthe typical
mal practice scenario. In such acase, the successful plaintiff isentitled to recover at
the very least the value of the lost clam. 7 Am Jur. 2d Attorneys at Law 8§ 226
(1980).

The only issue before the Foster court was whether the trial court should
have reduced the mal practice award by the fee Mr. Duggin would have received had
he competently handled the case. Foster, 695 SW.2d at 526. The tria court
concluded that Mr. Duggin was not entitled to a set off and the court of appeals
affirmed. The supreme court also agreed Mr. Duggin was not entitled to aset off and
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explained “theburden of [Mr. Duggin’ s| incompetence should not be placed uponthe
innocent client” and the plaintiffs “should not be required to assume the burden of
twicepaying for legal representation.” 1d. at 527. Thus, theplaintiffsrecoveredtheir
initial fees in a roundabout way. See also Bruce v. Olive, No. 03A01-9509-CV-
00310, 1996 WL 93580, at *5 (Tenn. App. 4 March 1996).

Although Foster was a contingency fee case, there is no reason why the
same logic can not be applied in this case. The Plaintiffs in the present case are
entitled to recover their initial feeswith the exception that Defendantsrecelve“credit
for expenseswhichwereincurred on behalf of [ Plaintiffs] which ultimately benefitted
[Plaintiffs].” Foster, 695 S.W.2d at 527. Defendants arguethat allowing Plaintiffs
to recover their initial fees ultimately allows them to receive free legal services
becausethey will recover both the correctivefeesand theinitial fees. At first glance
thisargument appearslogical, but thisconclusion isnot necessarily theresult dictated
by the caselaw. First, the corrective feesin this case are analogous to the value of
thelost clam in Foster, that is, the damages directly flowing from the malpractice.
Second, thejustification of the supreme court in Foster that aplaintiff “should not be
required to assume the burden of twice paying for legd representation” refersto the
payment of the initial fees and the litigation fees. Asis explained below, it is the
opinion of this court that Plaintiffs are not entitled to their litigation fees. Thus, in
the end Plaintiffs are having to pay certain fees for the work they had hoped to have
properly performed in 1983.

B. Litigation Fees

Plaintiffs argue that Foster stands for the proposition that litigation
expenses are recoverable as incidenta damages. Plaintiffs cite the following
sentence: “The additiond fees necessary to pursue this action are in the nature of
incidental damagesflowingfromMr. Duggin’ sbreach of contract.” Wecannot agree
with Plaintiffs’ argument. Although the statement seems clear, aliterd application
of thestatement isinconsistent with therest of theopinion. To explain, the statement
iIsinconsistent becauseif plaintiffs were able to recover their litigation expensesthe
recovery of theinitial fees would not be necessary to ensure that plaintiffs were not

“required to assume the burden of twice paying for lega representation.” 1d.
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Moreover, inanother portion of the opinion, thesupreme court discussed themajority
view and explained that thelitigation fees “are said to cancel out any feeswhich the
plaintiff would have owed the attorney had he performed competently.” Id. Itis
clear that the supreme court intended to award the initial feesonly. Thisis further
evidenced by thefact that the court limited its decision to adetermination of thisissue
only. Id. at 526. Thus, it isthe opinion of this court that Foster does not stand for
the proposition that a plaintiff in a legal malpractice action may recover their

litigation fees.

It isfurther the opinion of this court that Plaintiffs are not entitled to their
litigation fees. A party may not recover attorney’s fees absent a contractual
agreement between the parties or astatutory provision. Goingsv. Aetna Cas. & Sur.
Co.,491 S\W.2d 847,848 (Tenn. App. 1972). Attorney’sfeesare no more damages
in alegal malpractice action than they are in apersonal injury case. Plaintiffshave
failed to convince this court that Tennessee’s courts should treat legal malpractice

claims differently than all other claims.

C. Initial Feesas Special or General Damages

In addition to determining that the law did not entitle Plaintiffs to recover
theinitial fees, the trial court also determined the initial fees were special damages
and denied Plaintiffs' request to amend their complaint to include a clam for the
initial fees as special damages. We disagree and hold that the initial fees are

recoverable as general damages.

The supreme court has defined general and special damages as follows:
“‘General damages are such as naturally and necessarily result from the wrong of
injury complained of , while special damagesaresuch asnaturally but not necessarily
result from thewrong or injury complained of.”” Inland Container Corp. v. March,
529 S.W.2d 43, 44 (Tenn. 1975) (quoting Caruthers, History of aLawsuit 8155 (8th
ed. 1963)). Initial fees as damages naturally result from legal malpractice. In dl
malpractice cases, the plaintiff has retained an attorney presumably for a fee to
perform certain services. |f mapractice occurs, the plaintiff may recover the fee

which isanatural part of the transaction. Moreover, the recovery of afee paidto a
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negligent attorney isnecessary to maketheplaintiff whole. Thus, thetrial court erred

when it determined the initial fees were special damages.

[11. Expert Testimony

A. Samuel Butts

Following our review of thisrecord we are of the opinion that thetrial court
did not err in excluding portions of the testimony of Samuel Buitts, Plaintiffs’ expert
witness. Thetria court excluded portions of Mr. Butts' testimony for two reasons:
1) Plaintiffsfailed to seasonably supplement his expert witness testimony and 2) the

basis of histestimony lacked trustworthiness.

Thetrial court has discretion to determine the proper corrective action for
discovery abuses. Thiscourt will not disturb that determination unlessthetrial court
abused itsdiscretion. Lylev. Exxon Corp., 746 SW.2d 694, 699 (Tenn. 1988). In
the instant case, Mr. Butts was deposed on 22 September 1995. Eight months later
on the Friday before the trial on Monday, Plaintiffs delivered a supplement to Mr.
Butts's prior testimony. The supplement substantially altered his prior opinions.
During hisdeposition, Mr. Buttsconcurred with adamage memorandum of December
1992 that estimated Plaintiffs’ damages resulting from the “loss of use” of funds to
be $58,000.00. His supplement raised that amount significantly. On the morning of
trial, Plaintiffsproduced another cal culationraisingthedamage claimto $124,668.75.
Mr. Buttswasalso of the opinionin his deposition that $27,000.00 in attorney’ s fees
were reasonable. Hislater statement raised that amount to $50,335.91.

There are certain factors for trial courts to consider when determining
appropriae sanctions for abuse of expert witness discovery. These are: 1) the
explanation given for the abuse; 2) the importance of the testimony; 3) the need for
time to prepare; and 4) the possibility of a continuance. Seeid. The tria court
entertained arguments from the parties on the application of these factors to the
admission of Mr. Butts's testimony. In regard to the need for time to prepare to
address this substantial leap in the expert’s opinion of damages, the trial court
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commented: “l am concerned. It’s about a $68,000 jump and it would surprise me,
and it soundslikethat’ sasurpriseto someoneif they were not made aware of that till
three days beforetrial.” Considering the first factor in Lyle, thetrial court found as
follows:

The Court findsthat thereisno justification for this unseasonable
response to atimely discovery response.

The purpose of Rule 26 and the purposes of scheduling
ordersareto requirethat expert witnesses set forth their opinions
with certain sufficient clarity that the opponents may have the
opportunity to prepare to respond to those opinions.

It is clear from the record in the instant case that the trial court properly and fairly
considered the Plaintiffs' proof and arguments regarding the failure to comply with
the discovery rules. Moreover, the trial court did not exclude al of Mr. Butts
testimony, but held an appropriate sanction wasthe exclusion of those portionsof Mr.
Butts's testimony that exceeded his earlier discovery responses. We are of the

opinion this was not an abuse of thetrial court’s discretion.

The trial court had other reasons for limiting Mr. Butts' stestimony. The
trial court found the increased damages amount was contrary to Mr. Butts' s original
deposition testimony and seemed untrustworthy. The court noted: “I have some
concernsover the trustworthiness of Mr. Butts' [sic] testimony, specifically dealing
with these cal culations that were not even prepared by him that presume individuals
living to be 115 years old to the year 2056. Frankly some of those figures seemed
absurd.” Tennessee Rule of Evidence 703 provides. “The court shall disallow
testimony in the form of an opinion or inference if the underlying facts or data

indicate lack of trustworthiness.”

Determinationsconcerning the admission of expert testimony areleft tothe
sound discretion of the trial court and will not be disturbed absent an abuse of that
discretion. Buchanan v. Harris, 902 SW.2d 941, 945 (Tenn. App. 1995). Inthe
instant case, thetrial court was afforded the opportunity to observe and consider the
testimony offered by Mr. Butts over the course of two days. Plaintiffs offered no
indication that the court’s finding of the lack of trustworthiness was an arbitrary
exercise of discretion. The court did not abuse its discretion in striking portions of

Mr. Butts' s testimony. Therefore, we are of the opinion thisissueis without merit.
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B. Larry Crabtree

Thetrial court also excluded the testimony of Plaintiffs’ co-counsel, Larry
Crabtree. Plaintiffsproposed to offer Mr. Crabtree’ stestimony to explain and justify

the fees charged by King & Balow to correct defendants' errors.

Cannon 5 of the Code of Professional Conduct provides that “a lawyer
should exercise independent professional judgment on behaf of a client.”
Disciplinary Rule 5-101(B) mandates:

(B) A lawyer shall not accept employment in contemplated or
pending litigation if the lawyer knows or it is obvious that the
lawyer or a lawyer in the lawyer's firm ought to be called as a
witness, except that the lawyer may undertake the employment
and the lawyer or a lawyer in the lawyer's firm may testify:

(1) If the testimony will relate solely to an uncontested matter.

(2) If thetestimony will relate solely to amatter of formaity and
there is no reason to believe that substantial evidence will be
offered in opposition to the testimony.

(3) If the testimony will relate solely to the nature and value of
legal services rendered in the case by the lawyer or the lawyer's
firmto the client.

(4) As to any matter, if refusal would work a substantial
hardship on the client because of the distinctive value of the
lawyer or the lawyer's firm as counsel in the particular case.

This rule embodies important public policy considerations and ultimately protects
clients. Ethical Consideration 5-9 recogni zes the coststo a client when an attorney/
witness refuses to withdraw as counsel providing: “If alawyer is both counsd and
witness, the lawyer becomes more easily impeachable for interest and thus may bea
less effective withess. Conversely, the opposing counsel may be handicapped in
challenging the credibility of the lawyer . ... An advocate who becomes a witness
isintheunseemly andineffective position of arguing theadvocate’ sown credibility.”
Finally, Ethical Consideration 5-10 mandates. “Where the question arises, doubt
should be resolved in favor of the lawyer testifying and against becoming or
continuing asan advocate.” Theseguidelinesareclear. Anattorney must steadfastly

guard against becoming both an advocate and a witness.

Thiscourt hasheld that trial courts® haveabroad range of optionsavailable

to insulate trials from ethical taint.” Hilton v. Crawford, No. 03A01-9102CV 33,

13-



1991 WL 261872, at *3 (Tenn. App. 13 Dec. 1991). In Hilton, the court concluded:
“[T]he mere fact that counsel is a potential witness is not sufficient reason for
disqualification. It may very well be, however, if counsel wish to become awitness

the Trial Court might exclude their testimony. .. .” Id.

Plaintiffs argue the exception contained in Disciplinary Rule 5-101(B)(3)
appliesto Mr. Crabtree stestimony. Wedisagree. Theissueswhich Mr. Crabtree’s
testimony would addressare moreinvolved than merely stating the“ natureand value
of legal servicesrendered.” Inthiscase, Mr. Crabtree’ stestimony would necessarily
addresshighly disputedissues.* Inother words, thetestimony and cross-examination
would involve the appropriateness of the corrective actionstaken, the results of the
corrective actions taken, alternative actions which Plaintiffs could have taken, the
cost of the corrective actions, estimates of thecost of alternative actions, thepropriety
of the feesactually incurred, and so on. Asexplained by thetrial court, thisisnot a
case where the testifying attorney simply lays the foundation for the trial court to

make an award of attorney’s fees.

Plaintiffs also argue the trial court should have permitted Mr. Crabtree to
testify because excluding his testimony worked a hardship on Plaintiffs. The Sixth
Circuit has noted that “[a] self-inflicted injury is not a hardship.” General Mill
Supply Co. v. SCA Servs,, Inc., 697 F.2d 704, 713 (6th Cir. 1982). The court in
General Mill stated:

Now they turn to the United States District Court and say in
effect: ‘Yes, judge, we know that the canons would never allow
[the attorney] to represent General Mill in an abuse of process
suit, and also beits star witness. But you can’t do anything to us,
because, knowing what was down theroad, by our own deliberate
actionwecreated asituationwhere[theattorney] isindispensable
to Generd Mill and hiswithdrawal ahardship. So, judge, you'll
just haveto swallow it.

... [T]he duty to withdraw is plainest when the need to
be a witness is well known in advance. The canon would be
absurd and indefensible if it excused compliance when the
dependence of the client on thelawyer had been created infact of
theknowledgethat the dependence would be used to frustrate the

* One reason for this conclusion is that the corrective work never rectified the problems
with the plan. Asaresult, Plaintiffs terminated the Plan on 19 April 1996. In addition,
Defendants contend, in part, that King & Ballow spent agreat deal of time on project which they
never completed.
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enforcement of the canon. The term “hardship” is certainly
capable of rational interpretation, of meaning a situation the
alleged victim of the hardship has not knowingly caused and
could not reasonabl e foresee.

Id. at 714-15. After hearing the proffered Crabtree testimony, the trial court found:
“Thisisexactly thetype of situation that the DR 5-101 isintended to address. It puts
lawyersin the most uncomfortable position to be both advocate and witness. Thisis
not a situation that was not unforeseeable.” Attorneys cannot be allowed to create

client hardshipsin order to force the court to accept prohibited testimony.

In addition, thetrial court inthis case specifically found Plaintiffs suffered
no substantial harm in the exclusion of Mr. Crabtree’s testimony. We agree.
Plaintiffs had an independent expert, Samuel Butts, who could base his opinions
about the necessity and reasonableness of the corrective work upon Crabtree's
representations to him. Based upon the record, the trial court did not abuse its
discretion in excluding the testimony of co-counsel Larry Crabtree from thetrial in

this cause.

V. Conclusion

It results that the judgment of thetrial courtisaffirmed in part, reversed in
part, and remanded. On remand, the trial court shall determine the appropriate
amount of theinitial fees payableto Plaintiffsasdamages. Costson appeal aretaxed
equally to Plaintiffs and Defendants.

SAMUEL L. LEWIS, JUDGE

CONCUR:

BEN H. CANTRELL, J.
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WILLIAM C. KOCH, JR., J.

-16-



