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This is a divorce case. The trial court’s judgnent of
Decenber 8, 1995, dissolved a childless marriage of approxi mately
15 and a half years. The court granted Peggy E. Glliam (Wfe),
age 46, a divorce fromJanes H G Iliam (Husband), age 50, on the
ground of inappropriate marital conduct; divided the parties’
property, awarded Wfe periodic alinony in futuro of $400 per
nonth, increasing to $600 per nonth after May, 1997; awarded W fe
a portion of Husband’s non-vested pension benefits; ordered
Husband to nmake the parties’ nonthly nortgage paynent through
May, 1997; directed Husband to pay for Wfe’'s health insurance
for 36 nonths through his enployer’s group health plan pursuant
to the Consolidated Omi bus Budget Reconciliation Act of 1985
(COBRA heal th insurance coverage); and granted other relief not
germane to this appeal. Husband appeal ed, raising the follow ng

i ssues! for our review

1. Didthe trial court abuse its discretion
when it awarded Wfe periodic alinony until
her death or remarri age?

2. Didthe trial court abuse its discretion
in ordering Husband to make the parties’
nort gage paynent through May, 19977

3. Did the trial court abuse its discretion
when it awarded Wfe the nmarital residence
and the furnishings at the residence?

4. Didthe trial court abuse its discretion
when it awarded Wfe an interest in Husband s
non-vest ed pensi on benefits?

5. Didthe trial court abuse its discretion
in ordering Husband to pay for Wfe's COBRA
heal t h i nsurance coverage for 36 nonths?

At oral argument, the appellant withdrew his issue with respect to the
trial court’s judgment ordering himto maintain Wfe as a beneficiary of a
portion of his life insurance so Iong as he had an alinmony obligation.
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The trial court approved a short statenment of the

evi dence, which is attached as an appendi x to this opinion.

Thi s appeal raises issues regarding the trial court’s
decrees with respect to alinony and the division of the parties’
property. The question of whether a spouse is entitled to
alinony, and, if so, in what amount and for how | ong, addresses

the sound discretion of the trial court. Aaron v. Aaron, 909
S.W2d 408, 410-11 (Tenn. 1995). By the sane token, factually-
driven questions regarding an equitable division of nmarital
property are also matters that address the trial court’s sound
di scretion. Batson v. Batson, 769 S.W2d 849, 859 (Tenn. App.
1988). Because of this wide discretion, a trial court’s
decisions in these two areas are entitled to great wei ght on
appeal. 1d. Wile our reviewis de novo, Rule 13(d), T.R A P.,

we enbark upon it mndful of these well-established principles.

Wfe was married to Husband from her age 31 to age 46.
The parties were in a marriage of noderate | ength--15 years plus.
Wfe' s affidavit reflects that she earns $260 gross per week.
This extrapolates to $6.50 an hour based on a 40-hour wor kweek.
Wfe s testinony supports a finding that her ability to earn was

m ni mal

Wfe testified as to her having to pawn her
jewelry to pay bills, her need for financial
support in submtting her income and expense
statenent and how many pl aces she had applied
and searched for enpl oynent after Husband
left her. Wfe testified that with her |ack
of recent work experience, |ack of training
and education (high school graduate) and her
age, she could not get a job paying nore than
$5.00 to $6.00 an hour.
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Her affidavit reflects that the expenses being paid by her exceed

her net inconme by $397 per nonth.

On the other hand, Husband s gross earnings in the past
t hree years have averaged $45,568 annually. His affidavit--
nmodified to reflect that his Chapter 13 paynent to his trustee is
$581, the nortgage paynent, rather than $786 as clained by him-
i ndicates that his net nonthly wages of $2,326 exceed his
expenses, including the nortgage paynent, by approxi mately $694.
The fact that he has accumul ated seven years in the Central
St at es, Sout heast and Sout hwest Areas Pension Fund through his
truck-driving related enpl oynent indicates that his work is

relatively stabl e.

Wiile there are a nunber of factors for the court to
consider in addressing the alinony issues of entitlenent, anount,
and duration, see T.C.A. 8§ 36-5-101(d)(1), the nost inportant of
these are the need of the requesting spouse, the ability of the
obl i gor spouse to pay, and relative fault. Bull v. Bull, 729
S.W2d 673, 675 (Tenn. App. 1987). In this case, Wfe's need is
denonstrated by the proof; Husband has the ability to pay; and
t he evidence reflects that Husband' s fault caused the dissolution
of this marriage union. Since the proof does not reflect that
Wfe can be rehabilitated back to a standard of |iving
approxi mati ng or even approaching that previously enjoyed by the
parties on their joint, pre-divorce incone, the trial court’s

award of periodic alinony in futuro as opposed to rehabilitative



alinony is appropriate as “closing in” noney for Wfe. See

Aaron, 909 S. W2d at 411.

We also find no error in the trial court’s decision to
award Wfe COBRA health insurance coverage for 36 nonths at
Husband’ s expense. Such coverage is authorized by federal |aw
and the anal ysis set forth above regarding general alinony is

equal ly applicable to this question.

Husband al so chall enges the trial court’s decree that
he make the nonthly nortgage paynent through May, 1997. Wile
t he judgnent does not reflect whether this payment is to be
construed as alinony or as a part of the division of property, we
believe it can be sustained on either basis. The proof shows
t hat Husband has the funds to nake these paynents; Wfe does not.
This obligation is for alimted period of tinme, after which
t hese paynents will becone Wfe' s responsibility. At that tine,
Wfe's alinony entitlenment increases from $400 a nonth to $600.

We find no abuse of discretion in any of this.

Husband contends that the division of marital property
is not equitable. W wll discuss first the division of the
marital property other than Husband' s non-vested pension

benefits; we will then analyze this |latter asset.

Wfe received the marital residence. The proof
supports a finding that the present equity is worth anywhere from
a negative $3,614 to a positive $1,286. She received personal

property of an undi scl osed val ue; Husband al so received



personalty with no value stated. Wfe received a vehicle worth
$200 that is not operable; Husband received a vehicle worth
$3,500. He retained his credit union account of $650. The
evi dence does not preponderate against the trial court’s decree

with respect to this part of the marital property.

Wth respect to Husband' s non-vested pension benefits,

the trial court decreed as foll ows:

that Wfe shall receive one-third (1/3)
of the Central States pension plan proceeds
payabl e to Husband when he is vested in said
plan and he is qualified to receive paynents
fromthe plan under a qualified donestic
rel ati ons order.

As we understand this decree and the Qualified Donestic Rel ations
Order entered pursuant to the judgnent, Wfe was awarded one-
third of benefits that will ultinately accrue to Husband by
virtue of his enploynent during the nmarriage as well as the sane
proportion of additional benefits to which he would be entitled
as a result of his enploynent after the divorce. W believe
Wfe' s entitlenment was properly set at one-third, in view of the
court’s division of the other marital property and the
obligations inposed on Husband to pay alinony and the nortgage
paynments; however, we do not agree that Wfe is entitled to any
portion of Husband’'s pension benefits associated with his

enpl oynent following the divorce.? T.C A § 36-4-121(a)(1) and

9 Kendrick v. Kendrick, 902 S.W2d 918, 929 (Tenn. App. 1994), this
court noted that the wife there was not entitled to share in her husband’s
benefits accunul ated after the divorce

Ms. Kendrick’s interest in Sergeant Kendrick’s pension

rights must be limted to the rights Sergeant Kendrick
earned during their marriage
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(b)(1)(A) contenplate only the equitable division of assets

accurnul ated during the narriage:

In all actions for divorce . . . , the court
having jurisdiction thereof may, . . .
equitably divide, distribute or assign the
marital property between the parties .

* * *

“Marital property” neans all real and
personal property, both tangible and

i ntangi bl e, acquired by either or both
spouses during the course of the marriage up
to the date of the final divorce hearing and
owned by either or both spouses as of the
date of filing of a conplaint for divorce,
except in the case of fraudul ent conveyance
in anticipation of filing, and including any
property to which a right was acquired up to
the date of the final divorce hearing, and
val ued as of a date as near as reasonably
possible to the final divorce hearing date.

(Enmphasis added). T.C A 8 36-4-121(a)(1) and (b)(1)(A. W
know of no authority sanctioning a division of assets accunul at ed
by a party after the divorce. W conclude that the trial court

erred in making such a division.

Accordi ngly, we vacate that portion of the judgnent
awarding Wfe one-third of Husband’ s non-vested pension benefits
and remand this nmatter to the trial court so it can craft® a new
order providing Wfe with one-third of Husband' s non-vested
pensi on benefits accrued as of the date of the divorce, Decenber
8, 1995. The Qualified Donestic Relations Order (QDPRO of
February 7, 1996, is set aside and held for naught. The entry of

a new QDROw Il await the court’s new decree with respect to a

3For gui dance, the trial court’s attention is called to our decision in
Kendrick v. Kendrick, 902 S.W 2d 918 (Tenn. App. 1994).

7



division of this asset. 1In all other respects, the trial court’s
judgment is affirmed. Exercising our discretion, we assess the

costs on appeal to the appellant.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.



