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I N THE COURT OF APPEALS

SUSAN HALL CREECH,               ) HAMI LTON CHANCERY
                                ) C. A.  NO.  03A01- 9612- CH- 00388
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
J ON KI NDRED HALL,  SR. ,           ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

SELMA CASH PATY a nd PAMELA R.  O' DWYER,  Pa t y,  Ryme r  & Ul i n,  P. C. ,
Cha t t a nooga ,  f or  a ppe l l a nt .

DAVI D HAI NES ROTROFF,  Cha t t a nooga ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Pl a i nt i f f - Appe l l a nt ,  Sus a n Ha l l  Cr e e c h,  ( mot he r )  ha s  a ppe a l e d

f r om a n or de r  of  t he  Cha nc e r y Cour t  of  Ha mi l t on Count y modi f yi ng a
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di vor c e  j udgme nt  by c ha ngi ng c us t ody of  t he  pa r t i e s '  mi nor  s on,  J on

Ki ndr e d Ha l l  J r . ,  t o  t he  a ppe l l a nt ,  J on Ki ndr e d Ha l l  Sr . ,  ( f a t he r ) .

The  pa r t i e s  we r e  di vor c e d i n  Fe br ua r y,  1991.   Ful l  c us t ody of

t he  pa r t i e s '  onl y c hi l d  wa s  a wa r de d t o  t he  mot he r .   I n  1996,  a f t e r

t he  mot he r  move d f r om Te nne s s e e  t o  Mi s s i s s i ppi ,  t he  f a t he r  f i l e d

t hi s  a c t i on t o  modi f y t he  j udgme nt .   A r e s t r a i ni ng or de r  wa s  i s s ue d

pr e ve nt i ng t he  mot he r  f r om r e movi ng t he  c hi l d f r om Ha mi l t on Count y,

a nd a n e x pa r t e  or de r  wa s  i s s ue d a wa r di ng t e mpor a r y c us t ody t o  t he

f a t he r .   The  r e s t r a i ni ng or de r  wa s  s ubs e que nt l y  modi f i e d t o  pe r mi t

t he  mot he r  t o  t a ke  t he  c hi l d  t o  Mi s s i s s i ppi  f or  s c he dul e d

vi s i t a t i on.   Tr i a l  wa s  he l d on J ul y 19,  1996.   Fi na l  j udgme nt  wa s

e nt e r e d on Augus t  5 ,  1996,  c ha ngi ng pe r ma ne nt  c us t ody f r om t he

mot he r  t o  t he  f a t he r ,  a nd e s t a bl i s hi ng vi s i t a t i on a nd c hi l d

s uppor t .   Thi s  a ppe a l  f ol l owe d.

The  mot he r  s ubmi t s  one  i s s ue  f or  our  c ons i de r a t i on,  whi c h we

s umma r i z e  a s  f ol l ows :  Whe t he r  t he  t r i a l  c our t  wa s  i n e r r or  i n

c ha ngi ng  c us t ody f r om t he  mot he r  t o  t he  f a t he r .   For  t he  r e a s ons

s e t  f or t h  he r e i n,  we  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

We  f i r s t  not e  t ha t  our  r e vi e w of  t he  t r i a l  c our t ' s  j udgme nt  i s

gui de d by Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .

" Unl e s s  ot he r wi s e  r e qui r e d by s t a t ut e ,  r e vi e w of  f i ndi ngs  of  f a c t

by t he  t r i a l  c our t  i n c i vi l  a c t i ons  s ha l l  be  de  novo upon t he
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r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s umpt i on of  t he

c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of  t he

e vi de nc e  i s  ot he r wi s e . "   Ada ms  v.  De a n Roof i ng Co. ,  715 S. W. 2d 341

( Te nn.  Ct .  App.  1986) .

I n c hi l d  c us t ody c a s e s ,  i t  i s  we l l - s e t t l e d t ha t  whe r e  a  de c r e e

ha s  be e n e nt e r e d a wa r di ng c us t ody of  t he  c hi l dr e n,  t ha t  de c r e e  i s

r e s  j udi c a t a  a nd i s  c onc l us i ve  i n  a  s ubs e que nt  a ppl i c a t i on t o

c ha nge  c us t ody unl e s s  s ome  ne w f a c t  ha s  oc c ur r e d whi c h ha s  a l t e r e d

t he  c i r c ums t a nc e s  i n  a  ma t e r i a l  wa y t o  ma ke  t he  we l f a r e  of  t he

c hi l d r e qui r e  a  c ha nge  i n  c us t ody.   Gr i f f i n v .  St one ,  834  S. W. 2d

300 ( Te nn.  Ct .  App.  1992)  ( c i t a t i ons  omi t t e d) .   The  pa r a mount

c ons i de r a t i on i n  a  c us t ody pr oc e e di ng i s  t he  be s t  i nt e r e s t  of  t he

c hi l d.   Ba h v.  Ba h,  668 S. W. 2d 663 ( Te nn.  Ct .  App.  1993) .   The

t r i a l  j udge  i n  a  modi f i c a t i on pr oc e e di ng  mus t  f i nd a  ma t e r i a l

c ha nge  of  c i r c ums t a nc e s  whi c h i s  c ompe l l i ng e nough t o  wa r r a nt  a

c ha nge  i n  c us t ody.   Se e  Te nn.  Code  Ann.  §  36- 6- 101( a ) ;  Wooda r d v.

Wooda r d,  783 S. W. 2d 188 ( Te nn.  Ct .  App.  1989) .   " Cha nge d

c i r c ums t a nc e s "  i nc l ude s  a ny ma t e r i a l  c ha nge  of  c i r c ums t a nc e s

a f f e c t i ng t he  we l f a r e  of  t he  c hi l d  i nc l udi ng ne w f a c t s  or  c ha nge d

c ondi t i ons  whi c h c oul d not  be  a nt i c i pa t e d by t he  f or me r  de c r e e .

Hi c ks  v.  Hi c ks ,  26 Te nn.  App.  641,  176 S. W. 2d 371 ( 1943) .

The  t r i a l  c our t  f ound t ha t  t he  c hi l d  whe n l i vi ng i n

Mi s s i s s i ppi  wa s  s ubj e c t  t o  " e s s e nt i a l l y  uns upe r vi s e d"  c a r e  dur i ng
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t he  da y,  whi l e  hi s  mot he r  a nd he r  ne w hus ba nd wor ke d.   The  c hi l d

t e s t i f i e d t ha t  dur i ng t he  da y whi l e  i n Mi s s i s s i ppi ,  he  s t a ys  e i t he r

a t  hi s  mot he r ' s  hous e  a l one ,  or  vi s i t s  a  ne i ghbor ' s  hous e .   The

Cr e e c he s  l i ve  ne xt  door  t o  Mr .  Cr e e c h ' s  a unt ,  who Mr s .  Cr e e c h

c l a i ms  i s  r e s pons i bl e  f or  s upe r vi s i ng t he  c hi l d  whi l e  s he  i s  a t

wor k.   Mr s .  Cr e e c h t e s t i f i e d t ha t  t he  c hi l d ha s  t he  f r e e dom t o s t a y

wi t h Mr .  Cr e e c h ' s  a unt ,  or  t o  go home  a s  he  c hoos e s .   The  t r i a l

c our t  f ound t hi s  a r r a nge me nt  t o  be  una c c e pt a bl e ,  a nd we  a gr e e .   

We  be l i e ve  t ha t  c hi l dr e n,  ni ne  ye a r s  of  a ge ,  r e qui r e

s upe r vi s i on.   Whi l e  s ome  a mount  of  i nde pe nde nc e  c a n be  be ne f i c i a l

t o a  c hi l d ,  s ome  r e s pons i bl e  pa r t y  ne e ds  t o  be  a wa r e  of  t he  c hi l d ' s

whe r e a bout s  a nd a c t i vi t i e s .   The  f r e e dom t o c ome  a nd go a s  he

c hoos e s ,  i s  not  a n a ppr opr i a t e  s i t ua t i on f or  a  c hi l d  of  ni ne  ye a r s

of  a ge .   Mr s .  Cr e e c h a r gue s  i n  he r  br i e f  t ha t  t he  a unt  c he c ks  on

t he  c hi l d  " e ve r y f i ve  mi nut e s . "   Howe ve r ,  we  f i nd t hi s  a r gume nt

unpe r s ua s i ve  a nd s ome wha t  i nc r e di bl e .   The  a unt  i s  a l s o r e s pons i bl e

f or  wa t c hi ng ot he r  c hi l dr e n.   Eve n i f  we  we r e  t o  a c c e pt  Mr s .

Cr e e c h' s  a r gume nt ,  i t  woul d a ppe a r  t ha t  t he  a unt  i s  l e a vi ng t he

ot he r  c hi l dr e n unde r  he r  c a r e  ( whi c h a r e  younge r  t ha n t hi s  c hi l d)

t o c he c k  on  t hi s  c hi l d.   We  f e e l  t ha t  t hi s  a c t i on i s ,  i n  a nd of

i t s e l f ,  i r r e s pons i bl e .

Es s e nt i a l l y,  t he  Cr e e c he s  we r e  pa yi ng t he  a unt  f or  da y c a r e

s e r vi c e s .   Howe ve r ,  a  da y c a r e  pr ovi de r  t ha t  a l l ows  a  c hi l d  t o  r oa m
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f r e e l y  be t we e n he r  home  a nd a n e mpt y hous e  ne xt  door  doe s  not

a ppe a r  t o  be  l ooki ng t o  t he  be s t  i nt e r e s t s  of  t he  c hi l d .   We  a r e

a l s o t r oubl e d,  a s  wa s  t he  t r i a l  c our t ,  by t he  pos s i bi l i t y t ha t  t he

c hi l d ,  who s uf f e r s  wi t h a s t hma ,  c oul d ha ve  a n a s t hma  a t t a c k whi l e

not  be i ng s upe r vi s e d a nd woul d,  t he r e f or e ,  not  r e c e i ve  t he  pr ope r

me di c a l  a t t e nt i on whe n r e qui r e d.

Couns e l  f or  t he  mot he r  a r gue s  i n  he r  br i e f  t ha t  t he  t r i a l

c our t  e r r e d i n  ba s i ng i t s  de c i s i on on t he  l a c k of  a ppr opr i a t e

s upe r vi s i on s i nc e  t hi s  e vi de nc e  wa s  br ought  t o  t he  c our t ' s

a t t e n t i on by t he  t e s t i mony of  t he  c hi l d ,  a nd t ha t  i t  woul d ha ve

be e n obj e c t e d t o  ha d t he  a t t or ne ys  be e n pr e s e nt  dur i ng t he  c hi l d ' s

t e s t i mony.   The  r e c or d r e ve a l s ,  howe ve r ,  t ha t  t he  a t t or ne ys  f or

bot h pa r t i e s  we r e  gi ve n t he  oppor t uni t y  t o  be  pr e s e nt  dur i ng t he

c hi l d ' s  t e s t i mony,  a nd c ouns e l  f or  t he  mot he r  a c t ua l l y  s ugge s t e d

t he  c hi l d  me e t  wi t h t he  j udge  a nd c our t  r e por t e r  onl y.   She  wi l l

not  now be  he a r d t o  c ompl a i n.

We  f i nd t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

t r i a l  c our t ' s  de c i s i on.   We  c onc ur  i n  t he  c our t ' s  f i ndi ng t ha t

t he r e  wa s  a  s ubs t a nt i a l  c ha nge  i n  c i r c ums t a nc e s ,  a nd a f f i r m t he

c our t ' s  j udgme nt .   Cos t s  a r e  a s s e s s e d t o  t he  Appe l l a nt .

______________________________
                                   Don T.  Mc Mur r a y,  J udge
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CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

SUSAN HALL CREECH,               ) HAMI LTON CHANCERY
                                ) C. A.  NO.  03A01- 9612- CH- 00388
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
J ON KI NDRED HALL,  SR. ,           ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  f i nd t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

t r i a l  c our t ' s  de c i s i on.   We  c onc ur  i n  t he  c our t ' s  f i ndi ng t ha t

t he r e  wa s  a  s ubs t a nt i a l  c ha nge  i n  c i r c ums t a nc e s ,  a nd a f f i r m t he

c our t ' s  j udgme nt .   Cos t s  a r e  a s s e s s e d t o  t he  Appe l l a nt .
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                                  PER CURI AM


