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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

CHARLOTTE BAUGUS, )  C/ A NO.  03A01- 0911- CV- 00365
)

Appe l l e e - Pe t i t i one r , )  KNOX CI RCUI T
)

v. )  HON.  BI LL SWANN,
)  J UDGE

DOYLE BAUGUS, )
)  AFFI RMED AND

Appe l l a nt - Re s ponde nt . )  REMANDED

THEODORE KERN,  KNOXVI LLE LEGAL AI D SOCI ETY,  Knoxvi l l e ,  f or
Appe l l e e - Pe t i t i one r .

ROLAND E.  COWDEN,  Knoxvi l l e ,  f or  Appe l l a nt - Re s ponde nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on a ppe l l e e  wa s  gr a nt e d a n e x  par t e

or de r  of  pr ot e c t i on pur s ua nt  t o  T. C. A.  §36- 3- 601,  e t  s e q. ,  but

t he  or de r  e xpi r e d pr i or  t o  t he  ma nda t e d da t e  of  he a r i ng.  

Subs e que nt l y ,  t he  Tr i a l  J udge ,  upon a n e vi de nt i a r y he a r i ng,

i s s ue d a n or de r  of  pr ot e c t i on a ga i ns t  a ppe l l a nt .   
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Appe l l a nt ’ s  i s s ue  i s  f r a me d t hus :

whe t he r  t he  Tr i a l  Cour t  ha d s ubj e c t  ma t t e r
j ur i s di c t i on of  a  pe t i t i on f or  a n or de r  of
pr ot e c t i on,  whe n i t  f a i l e d t o  hol d a  ma nda t e d
he a r i ng wi t hi n t he  r e qui r e d t e n da y pe r i od.

The  Tr i a l  J udge  he l d t he  unde r l yi ng pe t i t i on f or  t he

or de r  r e ma i ne d i n  e f f e c t ,  a nd a c t e d upon t he  pe t i t i on a nd

e vi de nc e  i n  gr a nt i ng t he  s ubs e que nt  or de r .   We  a gr e e  t ha t  t he

Tr i a l  Cour t  ha d j ur i s di c t i on of  t he  ma t t e r .   

Appe l l e e  i ns i s t s  t ha t  t he  ma t t e r  r e ma i ne d by t he

Tr i a l  Cour t  a f t e r  e xpi r a t i on of  t he  e x  par t e  or de r  be c a us e

t hi s  i nt e r pr e t a t i on of  t he  s t a t ut e  i s  c ons i s t e nt  wi t h t he

l e gi s l a t i ve  i nt e nt  t o  pr ot e c t  vi c t i ms  of  dome s t i c  vi ol e nc e .  

The  s t a t ut e  pr ovi de s  i n  pe r t i ne nt  pa r t :  

§36- 3- 605.   Pr ot e c t i on or de r  -  Ext e ns i on -  He ar i ng -
Cos t s  and at t or ne y’ s  f e e s .  -  ( a )  Upon t he  f i l i ng of
a  pe t i t i on unde r  t hi s  pa r t ,  t he  c our t s  ma y
i mme di a t e l y,  f or  good c a us e  s hown,  i s s ue  a n e x pa r t e
or de r  of  pr ot e c t i on.   An i mme di a t e  a nd pr e s e nt
da nge r  of  a bus e  t o  t he  pe t i t i one r  s ha l l  c ons t i t ut e
good c a us e  f or  pur pos e s  of  t hi s  s e c t i on.

( b)  Wi t hi n t e n ( 10)  da ys  of  s e r vi c e  of  s uc h
or de r  on t he  r e s ponde nt  unde r  t hi s  pa r t ,  a  he a r i ng
s ha l l  be  he l d,  a t  whi c h t i me  t he  c our t  s ha l l  e i t he r
di s s ol ve  a ny e x pa r t e  or de r  whi c h ha s  be e n i s s ue d,
or  s ha l l ,  i f  t he  pe t i t i one r  ha s  pr ove d t he
a l l e ga t i on of  a bus e  by a  pr e ponde r a nc e  of  t he
e vi de nc e ,  e xt e nd t he  or de r  of  pr ot e c t i on f or  a
de f i ni t e  pe r i od of  t i me ,  not  t o  e xc e e d one  ( 1)  ye a r
unl e s s  a  f ur t he r  he a r i ng on t he  c ont i nua t i on of  s uc h
or de r  i s  r e que s t e d by t he  r e s ponde nt  or  t he
c ompl a i na nt  i n  whi c h c a s e ,  on pr ope r  s howi ng of
c a us e ,  s uc h or de r  ma y be  c ont i nue d f or  a  f ur t he r
de f i ni t e  pe r i od of  one  ( 1)  ye a r  a f t e r  whi c h t i me  a
f ur t he r  he a r i ng mus t  be  he l d f or  a ny s ubs e que nt  one -
ye a r  pe r i od.   Any e x pa r t e  or de r  of  pr ot e c t i on s ha l l
be  i n e f f e c t  unt i l  t he  t i me  of  t he  he a r i ng.   I f  no
e x pa r t e  or de r  of  pr ot e c t i on ha s  be e n i s s ue d a s  of
t he  t i me  of  t he  he a r i ng,  a nd t he  pe t i t i one r  ha s
pr ove n t he  a l l e ga t i on of  a bus e  by a  pr e ponde r a nc e  of
t he  e vi de nc e ,  t he  c our t  ma y,  a t  t ha t  t i me ,  i s s ue  a n
or de r  of  pr ot e c t i on f or  a  de f i ni t e  pe r i od of  t i me ,
not  t o  e xc e e d one  ( 1)  ye a r .

No r e por t e d c a s e  ha s  be e n c i t e d i nt e r pr e t i ng t hi s  s t a t ut e .
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The r e  i s  no i ndi c a t i on i n t he  s t a t ut e  t ha t  t he  l e gi s l a t ur e

i nt e nde d t ha t  t he  Cour t  woul d l os e  j ur i s di c t i on i f  i t  d i d  not

a c t  on t he  ma t t e r  wi t hi n t he  t e n da y t i me  f r a me  a l be i t  t he

r e s t r a i ni ng or de r  woul d l os e  i t s  e f f i c a c y,  nor  i s  t he r e  a ny

s ugge s t i on t ha t  t he  Cour t  woul d l os e  j ur i s di c t i on t o  i s s ue  a n

or de r  s ubs e que nt l y .   The  s t a t ut e  pr ovi de s  i f  no e x  par t e  or de r

of  pr ot e c t i on ha s  be e n i s s ue d pr i or  t o  t he  t i me  of  t he

he a r i ng,  t he  Tr i a l  J udge  i s  e xpr e s s l y a ut hor i z e d t o  i s s ue  t he

or de r  of  pr ot e c t i on upon pr oof  of  a bus e  by a  pr e ponde r a nc e  of

e vi de nc e .   Ac c or di ngl y,  we  hol d t ha t  t he  Tr i a l  Cour t  r e t a i ne d

j ur i s di c t i on t o  i s s ue  t he  pr ot e c t i ve  or de r .   

We  r e ma nd,  wi t h c os t  of  t he  a ppe a l  a s s e s s e d t o  t he

a ppe l l a nt .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


