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  O P I  N I  O N

    Godda r d,  P. J .  

I n  t hi s  pos t - di vor c e  pr oc e e di ng,  Da vi d Ant hony Ra y

a ppe a l s  t he  Knox Count y Ci r c ui t  Cour t ’ s  gr a nt i ng of  De bbi e

Pr of f i t t  Ra y’ s  pe t i t i on f or  a  modi f i c a t i on of  Mr .  Ra y’ s  c hi l d

s uppor t  pa yme nt s .   

Mr .  Ra y r a i s e s  f i ve  i s s ue s  on a ppe a l ,  t he  f i r s t  t hr e e

of  whi c h c a n be  c ombi ne d i nt o one  i s s ue .   Mr .  Ra y f i r s t  c ont e nds
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t ha t  t he  Tr i a l  Cour t  e r r e d by f a i l i ng t o  f i nd t ha t  he  r e but t e d

t he  pr e s umpt i on of  t he  a ppl i c a t i on of  t he  Chi l d Suppor t

Gui de l i ne s  pr ovi de d f or  i n  t he  Te nne s s e e  Di vor c e  St a t ut e .   He

f ur t he r  c ont e nds  t ha t  t he  Tr i a l  Cour t  e r r e d i n  not  f ol l owi ng t he

Loc a l  Rul e s  of  Cour t  f or  t he  Knox Count y Ci r c ui t  Cour t  whi c h he

c ont e nds  r e qui r e  t he  obl i ge e  of  c hi l d  s uppor t  pa yme nt s  t o  s ubmi t

f i na nc i a l  i nf or ma t i on s howi ng t he  ne e ds  of  t he  c hi l d .   Fi na l l y ,

Mr .  Ra y i ns i s t s  t ha t  t he  Tr i a l  Cour t  i mpr ope r l y de t e r mi ne d hi s

i nc ome  f or  t he  pur pos e s  of  de t e r mi ni ng c hi l d  s uppor t  a nd

i mpr ope r l y a ppl i e d t he  Gui de l i ne s .

The  pa r t i e s  we r e  ma r r i e d on J une  27,  1978.   The y we r e

di vor c e d by f i na l  de c r e e  e nt e r e d on Ma r c h 25,  1985.   At  t he  t i me

of  t he  di vor c e ,  t he  pa r t i e s  ha d one  mi nor  c hi l d ,  a  s on who wa s

f our  ye a r s .   The  pr ope r t y s e t t l e me nt ,  whi c h wa s  i nc or por a t e d i n

t he  di vor c e  de c r e e ,  pr ovi de d t ha t  Ms .  Ra y woul d ha ve  phys i c a l  a nd

l e ga l  c us t ody of  t he i r  s on,  a nd Mr .  Ra y woul d pa y c hi l d  s uppor t

i n  t he  a mount  of  $500. 00 pe r  mont h.   

Ms .  Ra y f i l e d t he  pe t i t i on pr e s e nt l y  on a ppe a l  t o

modi f y t he  c hi l d  s uppor t  on Nove mbe r  29,  1994,  on t he  gr ounds

t ha t  t he r e  we r e  s ubs t a nt i a l  a nd ma t e r i a l  c ha nge s  i n  c i r c ums t a nc e s

wa r r a nt i ng a  modi f i c a t i on.   Af t e r  a  he a r i ng be f or e  t he  Chi l d

Suppor t  Re f e r e e ,  t he  Knox Count y Ci r c ui t  Cour t  gr a nt e d Ms .  Ra y’ s

pe t i t i on,  a ppl i e d t he  Chi l d Suppor t  Gui de l i ne s ,  a nd i nc r e a s e d Mr .

Ra y’ s  c hi l d  s uppor t  pa yme nt s  t o  $855. 00 pe r  mont h.  
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At  t he  t i me  of  t he  di vor c e ,  Mr .  Ra y wa s  a  pa r t ne r  i n  a

de nt i s t r y  pr a c t i c e ,  e a r ni ng $59, 460 i n  1985.   Howe ve r ,  hi s

pr a c t i c e  f i l e d ba nkr upt c y,  a nd he  wa s  f or c e d t o  ope n a  de nt i s t r y

pr a c t i c e  a s  a  s ol e  pr a c t i t i one r .   I n  1994,  he  f i l e d a  f e de r a l

i nc ome  t a x f or m r e por t i ng $61, 344. 00 i n  gr os s  i nc ome .   The  Tr i a l

Cour t  a dde d $8, 000 t o  hi s  r e por t e d gr os s  i nc ome  f or  a ppl i c a t i on

t o t he  Chi l d Suppor t  Gui de l i ne s  t o  a c c ount  f or  t he  a ve r a ge  a mount

of  mone y i n  Mr .  Ra y’ s  ba nk a c c ount  f or  t he  ye a r .   

Mr .  Ra y f i r s t  a r gue s ,  a s  a l r e a dy not e d,  t ha t  t he  Tr i a l

Cour t  e r r e d i n  f a i l i ng t o  f i nd t ha t  he  a de qua t e l y r e but t e d t he

pr e s umpt i on of  a ppl i c a t i on of  t he  Chi l d Suppor t  Gui de l i ne s  a s  s e t

out  i n  t he  Te nne s s e e  Di vor c e  St a t ut e .   T. C. A.  36- 5- 101( e ) ( 1)

s t a t e s :

I n  ma ki ng i t s  de t e r mi na t i on c onc e r ni ng t he  a mount  of
s uppor t  of  a ny mi nor  c hi l d  or  c hi l dr e n of  t he  pa r t i e s ,
t he  c our t  s ha l l  a ppl y a s  a  r e but t a bl e  pr e s umpt i on t he
c hi l d  s uppor t  gui de l i ne s  a s  pr ovi de d i n  t hi s
s ubs e c t i on.   I f  t he  c our t  f i nds  t ha t  e vi de nc e  i s
s uf f i c i e nt  t o  r e but  t hi s  pr e s umpt i on,  t he  c our t  s ha l l
ma ke  a  wr i t t e n f i ndi ng t ha t  t he  a ppl i c a t i on of  t he
c hi l d  s uppor t  gui de l i ne s  woul d be  unj us t  or
i na ppr opr i a t e  i n  t ha t  pa r t i c ul a r  c a s e ,  i n  or de r  t o
pr ovi de  f or  t he  be s t  i nt e r e s t  of  t he  c hi l d( r e n)  or  t he
e qui t y  be t we e n t he  pa r t i e s .   Fi ndi ngs  t ha t  t he
a ppl i c a t i on of  t he  gui de l i ne s  woul d be  unj us t  or
i na ppr opr i a t e  s ha l l  s t a t e  t he  a mount  of  s uppor t  t ha t
woul d ha ve  be e n or de r e d unde r  t he  c hi l d  s uppor t
gui de l i ne s  a nd a  j us t i f i c a t i on f or  t he  va r i a nc e  f r om
t he  gui de l i ne s .

Mr .  Ra y i ns i s t s  t ha t  he  me t  t he  bur de n of  r e but t i ng t he

pr e s umpt i on of  t he  a ppl i c a t i on of  t he  Chi l d Suppor t  Gui de l i ne s

s i nc e  t he  a ppl i c a t i on of  t he  Gui de l i ne s  woul d be  unj us t ,  woul d
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not  be  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d ,  a nd woul d not  be

e qui t a bl e  t o t he  pa r t i e s .

Mr .  Ra y ma ke s  a  numbe r  of  a r gume nt s  t o  s uppor t  hi s

pos i t i on.   He  f i r s t  a s s e r t s  t ha t  i t  woul d be  unj us t  t o r e qui r e

hi m t o i nc r e a s e  hi s  c hi l d  s uppor t  pa yme nt s  f r om $500 pe r  mont h t o

$855 pe r  mont h whe n hi s  a nnua l  gr os s  i nc ome  ha d onl y i nc r e a s e d

$1, 884 ove r  a  t e n- ye a r  pe r i od.   He  a l s o a s s e r t s  t ha t  Ms .  Ra y

f a i l e d t o  s how a  s ubs t a nt i a l  a nd ma t e r i a l  c ha nge  i n  c i r c ums t a nc e s

t o wa r r a nt  a  modi f i c a t i on of  t he  pa yme nt s .   Mr .  Ra y a r gue s  t ha t

a n a ppl i c a t i on of  t he  Gui de l i ne s  woul d not  be  i n  t he  be s t

i nt e r e s t  of  t he  c hi l d  s i nc e  i f  he  we r e  r e qui r e d t o  pa y t he

i nc r e a s e ,  he  woul d not  ha ve  t he  oppor t uni t y  t o  s pe nd mone y on hi s

s on on a c t i vi t i e s  t ha t  t he  s on a nd f a t he r  pa r t i c i pa t e  i n

t oge t he r .   He  ma ke s  a  f i na l  a r gume nt  t ha t  a n a ppl i c a t i on of  t he

Chi l d Suppor t  Gui de l i ne s  woul d be  i ne qui t a bl e  t o  t he  pa r t i e s

s i nc e  Mr .  Ra y a l l e ge dl y pa ys  t he  s a me  pe r c e nt a ge  of  hi s  ne t

i nc ome  f or  t he  c hi l d  a s  Ms .  Ra y doe s .   Mr .  Ra y r e l i e s  on no c a s e

l a w t o s uppor t  hi s  pos i t i on.

I t  woul d be  ne i t he r  unj us t ,  nor  i ne qui t a bl e ,  but ,

i ns t e a d,  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d  f or  Mr .  Ra y t o  pa y t he

a mount  r e qui r e d by t he  Gui de l i ne s  s i nc e  he  ha s  be e n pa yi ng a n

a mount  muc h l owe r  t ha n t ha t  r e qui r e d by t he  Gui de l i ne s  f or  a

numbe r  of  ye a r s  a nd s i nc e  t he  r e c or d s uppor t s  Ms .  Ra y’ s  pos i t i on

t ha t  t he r e  ha s  be e n a  s ubs t a nt i a l  c ha nge  i n  c i r c ums t a nc e s  s i nc e

t he  or i gi na l  de c r e e  of  1985.   
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The  Gui de l i ne s  ha d not  ye t  be e n pr omul ga t e d i n  1985

whe n t he  pa r t i e s  e nt e r e d i nt o t he  or i gi na l  di vor c e  s e t t l e me nt . 1 

Ha d t he  Gui de l i ne s  be e n i n  e f f e c t  i n  1985,  Mr .  Ra y woul d ha ve

be e n r e qui r e d t o  pa y a ppr oxi ma t e l y $739. 00 pe r  mont h,  i ns t e a d of

$500. 00 pe r  mont h,  ba s e d on hi s  gr os s  i nc ome  a t  t ha t  t i me .  

The r e f or e ,  Mr .  Ra y ha s  pa i d a  s ubs t a nt i a l  a mount  l e s s  t ha n t he

a f t e r  a dopt e d Gui de l i ne s  r e qui r e d.   I t  i s  i r r e l e va nt  t ha t  Mr .

Ra y’ s  i nc ome  ha s  not  s ubs t a nt i a l l y  i nc r e a s e d i n  t he  pa s t  t e n

ye a r s  s i nc e  he  wa s  pa yi ng we l l  be l ow t he  Gui de l i ne s  s t a nda r d i n

t he  f i r s t  pl a c e .   T. C. A.  36- 5- 101( a ) ( 1)  s t a t e s  t ha t  i n 

c a s e s  i nvol vi ng c hi l d  s uppor t ,  upon a ppl i c a t i on of
e i t he r  pa r t y ,  t he  c our t  s ha l l  de c r e e  a n i nc r e a s e  or
de c r e a s e  of  s uc h a l l owa nc e  whe n t he r e  i s  f ound t o  be  a
s i gni f i c a nt  va r i a nc e ,  a s  de f i ne d i n  t he  c hi l d  s uppor t
gui de l i ne s  e s t a bl i s he d by s ubs e c t i on ( e ) ,  be t we e n t he
gui de l i ne s  a nd t he  a mount  of  s uppor t  c ur r e nt l y  or de r e d
unl e s s  t he  va r i a nc e  ha s  r e s ul t e d f r om a  pr e vi ous l y
c our t - or de r e d de vi a t i on f r om t he  gui de l i ne s  a nd t he
c i r c ums t a nc e s  whi c h c a us e d t he  de vi a t i on ha ve  not
c ha nge d.

I n Ha nna h v.  Li pps ,  a n unpubl i s he d opi ni on f i l e d i n  Knoxvi l l e

J a nua r y 11,  1996,  t hi s  Cour t  he l d t ha t ,  a bs e nt  a n a ppr opr i a t e

r e a s on t o  de vi a t e  f r om t he  Gui de l i ne s ,  t he  Tr i a l  Cour t  ma y modi f y

a n a wa r d of  c hi l d  s uppor t  a nd a ppl y t he  Gui de l i ne s  i f  t he

pe t i t i oni ng pa r t y  c a n s how t ha t  t he  c hi l d  s uppor t  i s  15% l e s s

t ha n t he  c hi l d  s uppor t  woul d ha ve  be e n ha d t he  Gui de l i ne s  be e n

a ppl i e d.
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Addi t i ona l l y ,  t he  r e c or d s uppor t s  Ms .  Ra y’ s  a s s e r t i ons

t ha t  t he  boy’ s  f ood,  t r a ns por t a t i on,  c l ot hi ng,  a nd r e c r e a t i ona l

ne e ds  ha d i nc r e a s e d s i nc e  t he  or i gi na l  di vor c e  de c r e e .   The

r e c or d r e f l e c t s  t ha t  unf or e s e e a bl e  e xpe ns e s  we r e  ne c e s s a r y t o

s e nd t he  c hi l d  t o  mi l i t a r y s c hool  a nd obt a i n t he  c hi l d  a  t ut or

a nd bi of e e d ba c k due  t o  t he  c hi l d’ s  l e a r ni ng di s a bi l i t i e s .   

I n Ra ga n v.  Ra ga n,  858 S. W. 2d 332,  333 ( Te nn. App. 1993) ,  t hi s

Cour t  f a c e d a  s i mi l a r  s i t ua t i on i n whi c h t he  Tr i a l  Cour t

de t e r mi ne d t ha t  t he r e  wa s  a  ma t e r i a l  c ha nge  i n  c i r c ums t a nc e s

s i nc e  t he  “ c hi l d  wor e  l a r ge r  c l ot he s ,  a t e  mor e ,  a nd pa r t i c i pa t e d

i n mor e  a c t i vi t i e s . ”   Thi s  Cour t  r e a s one d t ha t  t he  c ha nge s

“ t r a ns l a t e  i nt o dol l a r s ”  a nd or de r e d a  modi f i c a t i on of  t he  c hi l d

s uppor t  pa yme nt s .   The  r e c or d i n  t hi s  c a s e  s uppor t s  Ms .  Ra y’ s

f a c t ua l  a l l e ga t i on t ha t  t he r e  wa s  ma t e r i a l  c ha nge  i n  t he

c i r c ums t a nc e s  f r om t he  t i me  t he  c hi l d wa s  f our  t o t he  t i me  of

t hi s  pe t i t i on whe n t he  c hi l d  wa s  a  t e e na ge r  t o  wa r r a nt  a

modi f i c a t i on of  t he  pa yme nt s .

The  Te nne s s e e  Supr e me  Cour t  ha s  s t a t e d t he  t r i a l  c our t s

ha ve  “ l i mi t e d di s c r e t i on t o  de vi a t e  f r om t he  gui de l i ne s . ”   J one s

v.  J one s ,  930 S. W. 2d 541 ( Te nn. 1996) .   The r e f or e ,  we  c onc l ude

t ha t  t he  Tr i a l  Cour t  di d not  a bus e  i t s  di s c r e t i on i n i t s

modi f i c a t i on of  a nd a ppl i c a t i on of  t he  Chi l d Suppor t  Gui de l i ne s

t o s e t  Mr .  Ra y’ s  c hi l d  s uppor t  pa yme nt s .   We  hol d t ha t  Mr .  Ra y

f a i l e d t o  c a r r y hi s  bur de n of  r e but t i ng t he  pr e s umpt i on of  t he

a ppl i c a t i on of  t he  Chi l d Suppor t  Gui de l i ne s  s i nc e  i t  woul d not  be



7

unj us t  nor  i ne qui t a bl e ,  nor  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d  t o

de vi a t e  f r om t he  Chi l d Suppor t  Gui de l i ne s .

The  s e c ond i s s ue  t ha t  Mr .  Ra y r a i s e s  on a ppe a l  i s  t ha t

t he  Re f e r e e  e r r e d by not  r e qui r i ng Ms .  Ra y t o  pr ovi de  i nf or ma t i on

of  he r  gr os s  i nc ome ,  pur s ua nt  t o  Rul e  9  of  t he  4t h Ci r c ui t  of

Knox Count y Rul e s  of  Cour t  whi c h r e qui r e s  “ Fi na nc i a l  a f f i da vi t s

of  i nc ome ,  e xpe ns e s ,  de bt s ,  a nd a s s e t s  s ha l l  be  f i l e d by c ouns e l

a t  or  be f or e  a l l  he a r i ngs  i n  whi c h f i na nc i a l  ma t t e r s  a r e  a t

i s s ue . ”   Howe ve r ,  t he  Re f e r e e  r e l i e d on Rul e  8 of  t he  Loc a l  Rul e s

of  Pr a c t i c e  of  Knox Count y Re f e r e e ,  whi c h onl y r e qui r e s  bot h

pa r t i e s ,  t he  obl i gor  a nd obl i ge e  of  c hi l d  s uppor t  pa yme nt s ,  t o

pr ovi de  f i na nc i a l  i nf or ma t i on whe n t he r e  i s  a  di s put e  a s  t o  whi c h

pa r t y s houl d be  pa yi ng s uppor t .   Rul e  8  s t a t e s :

The  pa r t y  pa yi ng c hi l d  s uppor t  i s  r e qui r e d t o  pr ovi de  a
f i na nc i a l  a f f i da vi t  of  c ur r e nt  gr os s  i nc ome  a nd
e xpe ns e s ,  a  t a x r e t ur n f or  t he  pr e c e di ng ye a r ,  a nd a
c ur r e nt  ye a r - t o- da t e  c he c k s t ub or  i nc ome  s t a t e me nt  on
or  be f or e  t he  he a r i ng da t e .   I n  he a r i ngs  f or  modi f i -
c a t i on of  pr e vi ous  c hi l d  s uppor t  or de r s ,  t he  s a me
i nf or ma t i on mus t  be  pr ovi de d f or  t he  t i me  a t  whi c h t he
mos t  r e c e nt  Or de r  s e t t i ng or  modi f yi ng c hi l d  s uppor t
wa s  e nt e r e d.   I f  t he  pa r t i e s  a r e  di s put i ng whi c h of
t he m s houl d be  pa yi ng c hi l d  s uppor t ,  t he n bot h pa r t i e s
mus t  s ubmi t  t he  f i na nc i a l  i nf or ma t i on.

The  Rul e s  of  Pr a c t i c e  f or  t he  Re f e r e e  c l e a r l y  a ddr e s s  t he  i s s ue

of  whi c h pa r t y  or  pa r t i e s  s houl d s ubmi t  f i na nc i a l  i nf or ma t i on i n

a  modi f i c a t i on he a r i ng,  t he  obl i gor  of  t he  pa yme nt s .
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Mr .  Ra y r e l i e s  on Rul e  2 of  t he  Re f e r e e ’ s  Rul e s  of

Pr a c t i c e  f or  Knox Count y f or  hi s  a r gume nt  t ha t  t he  Ci r c ui t  Cour t

Rul e s  of  Cour t  s houl d t a ke  pr e c e de nc e  i n  t hi s  s i t ua t i on.   Rul e  2

s t a t e s ,  “ Addi t i ona l  ma t t e r s  not  a ddr e s s e d by a ny of  t he s e  or  t he

a bove  Or de r  a nd Rul e s  ma y be  a ddr e s s e d by t he  Loc a l  Rul e s  of  t he

Knox Count y Cha nc e r y Cour t  or  t he  Loc a l  Rul e s  of  t he  Knox Count y

Four t h Ci r c ui t  Cour t . ”   Mr .  Ra y a r gue s  t ha t  t he  i s s ue  of  whe t he r

t he  obl i ge e  of  t he  c hi l d  s uppor t  pa yme nt s  s houl d ha ve  t o  s ubmi t

f i na nc i a l  i nf or ma t i on i s  not  a ddr e s s e d i n  t he  Re f e r e e ’ s  Rul e s ,  s o

Rul e  9 of  t he  4t h Ci r c ui t  Cour t  s houl d a ppl y.    Howe ve r ,  we

di s a gr e e  wi t h Mr .  Ra y’ s  a r gume nt  a nd hol d t ha t  Rul e  8  of  t he

Re f e r e e ’ s  Rul e s  doe s  a ddr e s s  t he  i s s ue  of  who s houl d pr ovi de

i nf or ma t i on i n  t he  modi f i c a t i on he a r i ng,  t he  obl i gor ,  a nd

t he r e f or e  Rul e  9  of  t he  Ci r c ui t  Cour t ’ s  Rul e s  i s  i na ppl i c a bl e  i n

t hi s  s i t ua t i on.   The  Re f e r e e  di d not  e r r  by r e qui r i ng onl y Mr .

Ra y t o  pr ovi de  f i na nc i a l  i nf or ma t i on a t  t he  modi f i c a t i on he a r i ng.

The  f i na l  i s s ue  t ha t  Mr .  Ra y r a i s e s  on a ppe a l  i s  t ha t

t he  Tr i a l  Cour t  i mpr ope r l y de t e r mi ne d hi s  a nnua l  gr os s  i nc ome  a nd

t he n i nc or r e c t l y  de t e r mi ne d t he  a mount  of  s uppor t  t ha t  he  wa s

r e qui r e d t o  pa y unde r  t he  Gui de l i ne s .

The  Chi l d Suppor t  Gui de l i ne s  e xpl i c i t l y  de s c r i be  t he

ma nne r  i n  whi c h t he  t r i a l  c our t  i s  t o  de t e r mi ne  t he  mont hl y c hi l d

s uppor t .   The  f i r s t  de t e r mi na t i on t ha t  t he  t r i a l  c our t  mus t  ma ke

i s  t he  obl i gor ’ s  gr os s  i nc ome .   The  Gui de l i ne s  de f i ne  gr os s

i nc ome  a s ,  “ i nc ome  f r om a ny s our c e  ( be f or e  t a xe s  a nd ot he r
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de duc t i ons ) ,  whe t he r  e a r ne d or  une a r ne d. ”   Mr .  Ra y ut i l i z e s  a

c a s h- ba s e d t a x me t hod f or  hi s  s e l f - e mpl oye d de nt i s t  pr a c t i c e .   On

hi s  1995 t a x r e t ur n,  he  r e por t e d a  gr os s  i nc ome  of  $61, 344,  a nd

t he r e  i s  not hi ng i n  t he  r e c or d t o  s ugge s t  t ha t  hi s  gr os s  i nc ome

wa s  a nyt hi ng di f f e r e nt  f r om t ha t  f i gur e .   Howe ve r ,  t he  Tr i a l

Cour t  de t e r mi ne d t ha t  hi s  a nnua l  gr os s  i nc ome  wa s  $69, 344.   The

Tr i a l  Cour t  a dde d $8, 000 t o  Mr .  Ra y’ s  r e por t e d gr os s  i nc ome  s i nc e

he  he l d a  mont hl y a ve r a ge  of  $8, 000 i n  a  ba nk a c c ount .   Howe ve r ,

t he r e  i s  not hi ng i n  t he  r e c or d t o  s ugge s t  t ha t  t hi s  a ddi t i ona l

c a s h wa s  a ddi t i ona l  i nc ome .   The  me r e  f a c t  t ha t  t he r e  wa s  mone y

i n a  ba nk a c c ount  doe s  not  r e nde r  i t  i nc ome .   The r e f or e ,  we

c onc l ude  t ha t  t he  Tr i a l  Cour t  e r r e d i n i t s  de t e r mi na t i on t ha t  Mr .

Ra y’ s  a nnua l  i nc ome  wa s  $69, 344.   The  a c c ur a t e  r e f l e c t i on of  Mr .

Ra y’ s  gr os s  i nc ome  f or  t he  pur pos e s  of  a ppl yi ng t he  Gui de l i ne s

s houl d ha ve  be e n $61, 344.

Mr .  Ra y ne xt  i ns i s t s  t ha t  t he  Tr i a l  Cour t  e r r e d i n i t s

a ppl i c a t i on of  hi s  gr os s  i nc ome  t o t he  Chi l d Suppor t  Gui de l i ne s .  

The  Re f e r e e  ut i l i z e d t he  c ha r t  e nt i t l e d “ Te nne s s e e  Chi l d Suppor t

Fr om Mont hl y I nc ome ”  of  t he  Chi l d Suppor t  Gui de l i ne s  t o  de t e r mi ne

wha t  mont hl y c hi l d  s uppor t  Mr .  Ra y s houl d pa y ba s e d on hi s  gr os s

i nc ome .   Howe ve r ,  t he  Re f e r e e  s houl d not  ha ve  us e d t hi s  c ha r t

s i nc e  t he  c ha r t  s pe c i f i c a l l y  s t a t e s  t ha t  i t  i s  c a l c ul a t e d ba s e d

on a  FI CA r a t e  f or  e mpl oye d pe r s ons .   The  he a di ng t o  t he  c ha r t

s t a t e s ,  “ Chi l d s uppor t  a wa r ds  f or  t he  s e l f - e mpl oye d wi l l  ha ve  t o

be  c a l c ul a t e d s e pa r a t e l y a s  t he  FI CA r a t e  f or  t ha t  gr oup i s

15. 3%. ”   The r e f or e ,  s i nc e  Mr .  Ra y i s  s e l f - e mpl oye d,  t he  Tr i a l
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Cour t  i nc or r e c t l y  us e d t hi s  c ha r t  i n  de t e r mi ni ng how muc h mont hl y

c hi l d  s uppor t  t ha t  he  wa s  r e qui r e d t o  pa y.   

Si nc e  t he  c ha r t  t ha t  t he  Re f e r e e  us e d i s  i na ppl i c a bl e

t o Mr .  Ra y’ s  s i t ua t i on a s  a  s e l f - e mpl oye d de nt i s t ,  t he  Tr i a l

Cour t  mus t  t ur n t o  t he  Gui de l i ne s  t he ms e l ve s  t o  s e t  t he  c hi l d

s uppor t  pa yme nt s .   Cha pt e r  1240- 2- 4- . 03 ( Ame ndme nt  1994)  of  t he

Chi l d Suppor t  Gui de l i ne s  pr ovi de s  t ha t  t he  obl i gor ’ s  ne t  i nc ome

mus t  f i r s t  be  de t e r mi ne d,  a nd a  pe r c e nt a ge  of  t ha t  ne t  i nc ome  i s

us e d t o  de t e r mi ne  how muc h c hi l d  s uppor t  i s  t o  be  pa i d,  de pe ndi ng

on t he  numbe r  of  c hi l dr e n.   For  one  c hi l d ,  t he  obl i gor  mus t  pa y

21% of  hi s  ne t  i nc ome  i n c hi l d  s uppor t .   The  me t hod f or

de t e r mi ni ng ne t  i nc ome  i s  s t a t e d a s  f ol l ows :

Ne t  i nc ome  i s  c a l c ul a t e d by s ubt r a c t i ng f r om gr os s
i nc ome  of  t he  obl i gor ’ s  FI CA ( 6. 2% Soc i a l  Se c ur i t y  +
1. 45 % Me di c a r e  f or  r e gul a r  wa ge  e a r ne r s  a nd 12. 4%
Soc i al  Se c ur i t y + 2. 9% Me di c ar e  f or  s e l f - e mpl oye d,  a s
of  1991,  or  a ny a mount  s ubs e que nt l y  s e t  by f e de r a l  l a w
a s  FI CA t a x) ,  t he  a mount  of  wi t hhol di ng t a x de duc t e d
f or  a  s i ngl e  wa ge  e a r ne r  c l a i mi ng one  wi t hhol di ng
a l l owa nc e  ( c opi e s  of  a ppr opr i a t e  t a bl e  wi l l  be  pr ovi de d
t o c our t s  wi t h gui de l i ne s ) ,  a nd t he  a mount  of  c hi l d
s uppor t  or de r e d pur s ua nt  t o  a  pr e vi ous  or de r  of  c hi l d
s uppor t  f or  ot he r  c hi l dr e n.   ( e mpha s i s  s uppl i e d)

Chi l d Suppor t  Gui de l i ne s  1240- 2- 4- . 03( 4) ( Ame ndme nt  1994) .  

Fol l owi ng t hi s  f or mul a  a nd us i ng t he  Ci r c ul a r  E,  Empl oye r ’ s  t a x

gui de ,  f or  wi t hhol di ng t a x of  a  s e l f - e mpl oye d wor ke r  a s  a dvi s e d

by t he  c ha r t ,  we  de t e r mi ne  t ha t  t he  a mount  t ha t  Mr .  Ra y i s



2
This amount is determined by taking Mr. Ray’s annual gross income

of $61,344 and reducing by the annual withholding allowance for a self
employed worker of $2550, his self-employment tax of $8656, and his income tax
of $12,912 (p.35, Table 7 of Circular E), resulting in an annual net income of
$39,775.  This amount, multiplied by 21% for child support for one child and
dividing by twelve, works out to $696 per month in child support.  
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r e qui r e d t o  pa y unde r  t he  Gui de l i ne s  wi t h a  gr os s  i nc ome  of

$61, 344 i s  $696 pe r  mont h. 2

For  t he  f or e goi ng r e a s ons ,  we  a f f i r m t he  Tr i a l  Cour t ’ s

gr a nt i ng Ms .  Ra y’ s  pe t i t i on f or  modi f i c a t i on of  Mr .  Ra y’ s  c hi l d

s uppor t  pa yme nt s  t o  f ol l ow t he  Chi l d Suppor t  Gui de l i ne s .  

Howe ve r ,  we  modi f y i t s  de t e r mi na t i on a s  t o  t he  a mount  a nd or de r

t ha t  Mr .  Ra y pa y $696 pe r  mont h i n  c hi l d  s uppor t  be gi nni ng on Ma y

28,  1996,  t he  da t e  t he  Ci r c ui t  Cour t  c onf i r me d t he  Re f e r e e ' s

f i ndi ngs  a nd r e c omme nda t i ons .

The  c a us e  i s  r e ma nde d f or  s uc h f ur t he r  pr oc e e di ngs  a s

ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s  be l ow.   Cos t s  of  a ppe a l

a r e  a dj udge d one - ha l f  a ga i ns t  Ms .  Ra y a nd one - ha l f  a ga i ns t  Mr .

Ra y a nd hi s  s ur e t i e s .
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_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


