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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

WI LLI AM SMI TH, )  C/ A NO.  03A01- 9611- CV- 00355
)

Pl a i nt i f f - Appe l l e e , )  WASHI NGTON LAW
)

v. )  HON.  LEWI S W.  MAY,  J R. ,
)  J UDGE

MI TCHELL BEARFI ELD, )
)  AFFI RMED AND

De f e nda nt - Appe l l a nt . )  REMANDED

J AMES A.  NI DI FFER,  J ohns on Ci t y,  f or  Pl a i nt i f f - Appe l l e e .

MI CHAEL A.  EASTRI DGE,  J ohns on Ci t y,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

Thi s  di s put e  a r os e  ove r  t he  s a l e  of  a  t r a c t or .   The

Tr i a l  J udge  de t e r mi ne d t he  t r a c t or  wa s  de f e c t i ve  a t  t he  t i me

of  t he  s a l e ,  but  ha d be e n wa r r a nt e d ot he r wi s e ,  a nd he  e nt e r e d

j udgme nt  f or  da ma ge s  f or  t he  pur c ha s e r  f or  $6, 421. 47.   

The  s e l l e r  ha s  a ppe a l e d,  i n s i s t i ng t ha t  s e l l e r

e xpr e s s e d no wa r r a nt i e s  a t  t he  t i me  of  s a l e  wi t hi n t he  me a ni ng

of  Te nne s s e e  Code  Annot a t e d §47- 2- 313.   The  Se c t i on a s

pe r t i ne nt  he r e  pr ovi de s :

Expr e s s  war r ant i e s  by af f i r mat i on,  pr omi s e ,
de s c r i pt i on,  s ampl e .  -  ( 1)  Expr e s s  wa r r a nt i e s  by t he
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s e l l e r  a r e  c r e a t e d a s  f ol l ows :

( a ) Any a f f i r ma t i on of  f a c t  or  pr omi s e  ma de  by t he
s e l l e r  t o  t he  buye r  whi c h r e l a t e s  t o  t he  goods
a nd be c ome s  pa r t  of  t he  ba s i s  of  t he  ba r ga i n
c r e a t e s  a n e xpr e s s  wa r r a nt y t ha t  t he  goods
s ha l l  c onf or m t o t he  a f f i r ma t i on or  pr omi s e .

.  .  .  

( 2) I t  i s  not  ne c e s s a r y t o  t he  c r e a t i on of  a n
e xpr e s s  wa r r a nt y t ha t  t he  s e l l e r  us e  f or ma l  wor ds
s uc h a s  ?wa r r a nt ? or  ?gua r a nt e e ? or  t ha t  he  ha ve  a
s pe c i f i c  i nt e nt i on t o  ma ke  a  wa r r a nt y,  but  a n
a f f i r ma t i on me r e l y of  t he  va l ue  of  t he  goods  or  a
s t a t e me nt  pur por t i ng t o  be  me r e l y t he  s e l l e r ’ s
opi ni on or  c omme nda t i on of  t he  goods  doe s  not  c r e a t e
a  wa r r a nt y.

De f e nda nt  i ns i s t s  t ha t  hi s  s t a t e me nt  t ha t  t he

t r a c t or  wa s  i n  good s ha pe  di d not  c r e a t e  a n e xpr e s s  wa r r a nt y.  

We  c a nnot  a gr e e  whe n hi s  r e pr e s e nt a t i ons  a r e  c ons i de r e d i n  t he  

c ont e xt  of  t he  ba r ga i n.   The  pur c ha s e r  t e s t i f i e d t ha t  he

t a l ke d t o t he  s e l l e r  a bout  t he  t r a c t or ,  t o l d t he  s e l l e r  wha t

t he y we r e  goi ng t o  do wi t h t he  t r a c t or ,  a nd t he  s e l l e r

r e pr e s e nt e d t ha t  i t  woul d ba s i c a l l y  do ?wha t  we  we r e  goi ng t o

do wi t h i t ?.   The  pur c ha s e r  a s ke d i f  t he r e  wa s  a nyt hi ng wr ong

wi t h t he  t r a c t or ,  a nd t he  s e l l e r  t ol d hi m t ha t  t he  wa t e r  pump

wa s  ?l e a ki ng a  l i t t l e  bi t ? but  he  ha d f i xe d t he  wa t e r  pump t ha t

da y.   The  s e l l e r  wa s  a s ke d a bout  t he  hydr a ul i c s ,  a nd he

r e pr e s e nt e d t ha t  ?t he y wor ke d good?.   The  s e l l e r  r e pr e s e nt e d

t ha t  t he  t r a c t or  wa s  i n  good s ha pe  a nd t ha t  he  ha d us e d i t  f or

pur pos e s  s i mi l a r  t o  t he i r  i nt e nde d us e .   The  pur c ha s e r

t e s t i f i e d t ha t  he  r e l i e d on t he s e  r e pr e s e nt a t i ons  a nd

pur c ha s e d t he  t r a c t or .   He  f ur t he r  t e s t i f i e d t ha t  whe n t he y

f i r s t  us e d t he  t r a c t or  i t  wa s  l e a ki ng a nd ove r he a t i ng,  a nd

whe n t he  e ngi ne  wa s  di s ma nt l e d i t  wa s  de t e r mi ne d t ha t  ?t he

whol e  t hi ng ha s  c r a c ke d pl umb t hr ough,  pi s t ons  a nd a l l ?.   The
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Pl a i n t i f f  a r g u e s  t h a t  h e  s h o u l d  h a v e  t h e  d i f f e r e n c e  i n  t h e  ?b e f o r e  a n d  

a f t e r  v a l u e ? p l a c e d  o n  t h e  t r a c t o r  b y  h i m.   Th e  e v i d e n c e  e s t a b l i s h e d  t h e

r e p a i r s  r e s t o r e d  t h e  t r a c t o r  t o  g o o d  c o n d i t i o n  f o r  t h e  u s e  i n t e n d e d .  
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s e l l e r  wa s  i nvi t e d t o  e xa mi ne  t he  t r a c t or ,  whi c h he  de c l i ne d,

a nd t he  r e pa i r s  we r e  ma de  c os t i ng i n  e xc e s s  of  $6, 000. 00.   

The  Tr i a l  J udge  a s s e s s e d t he  c r e di bi l i t y  of  t he

wi t ne s s e s ,  a nd ba s e d hi s  de c i s i on on t he  t e s t i mony of  t he

pur c ha s e r s .

Unde r  t he  t ot a l i t y  of  t he  c i r c ums t a nc e s ,  we  c onc l ude

t he  s e l l e r  wa r r a nt e d t he  t r a c t or  f or  i t s  i nt e nde d us e ,  a nd

t ha t  t he  pur c ha s e r  r e l i e d upon t he s e  r e pr e s e nt a t i ons ,  ma ki ng

t he m a  pa r t  of  t he  ba s i s  f or  t he  s a l e .   Se e  Coope r  Pai nt i ngs  &

Coat i ngs ,  I nc . ,  v .  SCM Cor por at i on ,  62 Te nn.  App.  13,  457

S. W. 2d 864 ( 1970) .   

The  e vi de nc e  e s t a bl i s he s  t he  t r a c t or  di d not  c onf or m

t o t he  r e pr e s e nt a t i ons  ma de  by t he  s e l l e r  a t  t he  t i me  of  t he

s a l e ,  a nd unde r  t he  c i r c ums t a nc e s ,  t he  s e l l e r  wa s  gi ve n t i me l y

not i c e  of  t hi s  br e a c h.   

Fi na l l y ,  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t

t he  Tr i a l  J udge ’ s  a wa r d of  da ma ge s , 1 a nd we  c onc l ude  t ha t  t he

pl a i nt i f f ’ s  i ns i s t e nc e  f or  pr e - j udgme nt  i nt e r e s t  i s  mi s pl a c e d.  

The  e vi de nc e  doe s  not  e s t a bl i s h a  ba s i s  f or  s uc h a wa r d.   Se e

Mi t c he l l  v .  Mi t c he l l ,  876 S. W. 2d 830,  ( Te nn.  1994) .   

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d,  a nd t he

c a us e  r e ma nde d a t  Appe l l a nt ’ s  c os t .

________________________
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He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


