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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

HAROLD OWENBY, )  C/ A NO.  03A01- 9512- CH- 00458
)

Pe t i t i one r - Appe l l a nt , )  KNOX CHANCERY
)

v. )  HON.  FREDERI CK D.  Mc DONALD,
)  CHANCELLOR

CI TY OF KNOXVI LLE a nd CI VI L )
SERVI CE MERI T BOARD OF )
KNOXVI LLE, )  AFFI RMED 

)  AND
Re s ponde nt s - Appe l l e e s . )  REMANDED

ANN C.  SHORT,  Knoxvi l l e ,  f or  Pe t i t i one r - Appe l l a nt .

GORDON D.  FOSTER,  LACY & WI NCHESTER,  P. C. ,  Knoxvi l l e ,  a nd
BRI AN T.  BABB,  CI TY OF KNOXVI LLE LAW DEPARTMENT,  Knoxvi l l e ,
f or  Re s ponde nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

Pe t i t i one r ’ s  pe t i t i on f or  j udi c i a l  r e vi e w f i l e d on

Ma r c h 11,  1991 i n  Cha nc e r y Cour t ,  e s s e nt i a l l y  c ha r ge d t ha t  t he

Ci vi l  Se r vi c e  Me r i t  Boa r d ha d a dmi ni s t e r e d a  c i vi l  s e r vi c e

t e s t  of  120 mul t i pl e  c hoi c e  que s t i ons  f or  t he  pos i t i on of  Fi r e

As s i s t a nt  Chi e f ,  a nd a f t e r  t he  t e s t  ha d be e n s c or e d,  12 of  t he

que s t i ons  we r e  ?t hr own out ? a nd t he  t e s t  pa pe r s  r e gr a de d a l l  t o
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t he  de t r i me nt  of  pe t i t i one r .   He  a s ke d t ha t  r e s ponde nt s  ?ma ke

a va i l a bl e  t o  hi m t he  17 ba d/ di f f i c ul t  or  dua l  a ns we r

que s t i ons ,  hi s  a ns we r s  t o  t hos e  que s t i ons  a nd t he  ke ye d or

c or r e c t  a ns we r s . ?  

On J une  28 1991,  t he  Cha nc e l l or  i n  r e s pons e  t o

pe t i t i one r ’ s  c ompl a i nt ,  or de r e d a  pa r t i a l  r e ma nd t o  t he  a ge nc y

t o pe r mi t  a ddi t i ona l  e vi de nc e  t o  be  e nt e r e d.   Upon r e ma nd,  t he

he a r i ng of f i c e r  a dmi t t e d i nt o t he  r e c or d t hr e e  e xhi bi t s ,  but

r e a f f i r me d hi s  de c i s i on t ha t  t he  a ge nc y ha d a c t e d pr ope r l y.  

The r e  i s  no i ndi c a t i on i n  t he  r e c or d t ha t  pe t i t i one r  of f e r e d

a ny f ur t he r  pr oof  a t  t he  he a r i ng.

On De c e mbe r  17,  1992,  t he  Cha nc e l l or  f i l e d a

me mor a ndum opi ni on whe r e i n he  ga ve  t he  ba c kgr ound of  t he  c a s e

a s  f ol l ows :

Fol l owi ng a  de pa r t me nt  pos t i ng of  not i c e  of  ope ni ngs
f or  8  pos i t i ons  a s  As s i s t a nt  Fi r e  Chi e f  Pe t i t i one r
a nd ot he r  a ppl i c a nt s  t ook a  120 que s t i on mul t i pl e
c hoi c e  pr omot i on e xa mi na t i on.   Pe t i t i one r  wa s  one  of
13 of  t he  a ppl i c a nt s  who pa s s e d t he  e xa mi na t i on.  
The r e a f t e r ,  t he  Boa r d r e vi e we d t he  e xa mi na t i on:  t he
Boa r d t hr e w out  12 of  t he  que s t i ons ,  a nd r ul e d t ha t
5 ha d dua l  a ns we r s .   The  e f f e c t  of  t he s e  pos t
e xa mi na t i on c ha nge s  wa s  t ha n a n a ddi t i ona l  14
a ppl i c a nt s ,  upon be i ng r e - s c or e d,  pa s s e d t he
e xa mi na t i on,  i nc r e a s i ng t he  pool  of  a ppl i c a nt s  f or
t he  pos i t i ons  t o  27.   8  of  t he  a ppl i c a nt s ,  not
i nc l udi ng Pe t i t i one r ,  we r e  pr omot e d i nt o t he
pos i t i on ope ni ngs .   Some  of  t he  8 who we r e  pr omot e d
ha d not  pa s s e d t he  pr omot i on e xa mi na t i on pr i or  t o
t he  c ha nge  i n  s c or i ng.

.  .  .  

The  pr obl e m a t  t hi s  poi nt  i s  t ha t  Pe t i t i one r  ha s  not
be e n pe r mi t t e d t o  s e e  or  ha ve  i de nt i f i e d,  t he
que s t i ons  whi c h we r e  t hr own out  or  de c l a r e d dua l .

.  .  .

The  pos i t i ons  of  t he  pa r t i e s  a r e  not  ne c e s s a r i l y  a s
c onf l i c t i ng a s  mi ght  s e e m.   Pe t i t i one r ,  a s  he
r e que s t s ,  i s  e nt i t l e d t o e xa mi ne  t he  17 e xa mi na t i on
que s t i ons  a t  i s s ue .   
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.  .  .

An a ppr opr i a t e  or de r  pr ovi di ng f or  di s c ove r y of  t he
17 que s t i ons  ma y be  e nt e r e d;  i t  s ha l l  pr ovi de  t ha t
t he  di s c l os ur e  of  t he  17 que s t i on [ s i c ]  i s  onl y f or
t he  pur pos e s  of  t hi s  pr oc e e di ng,  a nd t ha t  t he y s ha l l
r e ma i n a nd be  ke pt  c onf i de nt i a l .  .  .  .

The  Cour t  t he n e nt e r e d a n or de r  pe r mi t t i ng t he  di s c ove r y

out l i ne d i n  hi s  opi ni on,  a nd a n or de r  of  di s mi s s a l  wa s  e nt e r e d

by t he  Cour t  on Augus t  25,  1995.

The  i s s ue  on a ppe a l  a s  f r a me d by pe t i t i one r ’ s

a t t or ne y i s  ?whe t he r  a  r e ma nd t o  t he  Cha nc e r y Cour t  i s

ne c e s s a r y t o  r e s ol ve  uns e t t l e d f a c t ua l  i s s ue s  r e ga r di ng t he

t e s t i ng e xa mi na t i on,  t he  pe r ma ne nt  pr omot i on of  a l l  8

e mpl oye e s  who we r e  pr e vi ous l y pr omot e d on a  t e mpor a r y ba s i s ,

a nd t o  c l a r i f y  t he  r e c or d on wha t  i nf or ma t i on ul t i ma t e l y wa s

ma de  a va i l a bl e  t o  a ppe l l a nt  Owe nby. ?  Pe t i t i one r  i n hi s  br i e f

a f t e r  a c knowl e dgi ng t ha t  t he  Cha nc e l l or ’ s  or de r  ga ve  hi m t he

r i ght  t o  di s c ove r  t he  17 que s t i ons  a t  i s s ue  obs e r ve s :

For  r e a s ons  not  a ppe a r i ng i n  t he  r e c or d,  s e ve r a l
mor e  mont hs  e l a ps e d wi t h a ppa r e nt l y  no a c t i on on t he
Cha nc e l l or ’ s  e a r l i e r  r ul i ngs .   

The  br i e f  t he n s t a t e s :

Not hi ng i n  t he  r e c or d ve r i f i e s  whe t he r  t he
pr e l i mi na r y r e vi e w wa s  c onduc t e d.  

.  .  .  

Aga i n,  s e ve r a l  mont hs  pa s s e d wi t h no ve r i f i c a t i on i n
t he  r e c or d of  wha t  t r a ns pi r e d.  .  .  .  

Pl a i nt i f f ’ s  br i e f  t he n s t a t e s :

Not hi ng i n  t hi s  r e c or d doc ume nt s  e xa c t l y  wha t
i nf or ma t i on or  whe n a ny i nf or ma t i on wa s  a c t ua l l y
ma de  a va i l a bl e  t o  Ca pt a i n Owe nby or  hi s  c ouns e l .   A
t r a ns c r i pt  of  a n Augus t  7 ,  1996 he a r i ng be f or e  t he
Cha nc e l l or  s hows  t ha t  Ca pt a i n Owe nby’ s  ne w c ouns e l
r e f e r s  t o  ha vi ng a n e xpe r t  go ove r  t he  ?wr i t t e n t e s t ?
a nd not  ha vi ng e vi de nc e  t ha t  wha t  wa s  done  wi t h t he
t e s t  wa s  not  wi t hi n t he  a c c e pt a bl e  s t a nda r ds .
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The  r e c or d c ont a i ns  no e vi de nc e  t ha t  t he  Boa r d a c t e d

a r bi t r a r i l y,  c a pr i c i ous l y or  i l l e ga l l y.   The  r e c or d f ur t he r

e s t a bl i s he s  t ha t  pe t i t i one r  wa s  a c c or de d t he  oppor t uni t y  t o

di s c ove r  a nd e va l ua t e  t he  que s t i ons  de l e t e d f r om t he  t e s t ,  a nd

t he  r e c or d doe s  e s t a bl i s h t ha t  pe t i t i one r ,  hi s  c ouns e l  a nd a n

?e xpe r t ? d i d  ?go ove r  i t ?,  t hos e  que s t i ons ,  a nd i t  wa s  c onc e de d

he  c oul d not  s how t ha t  wha t  wa s  done  vi ol a t e d ?ge ne r a l l y

a c c e pt e d s t a nda r ds  f or  gi vi ng t he s e  t e s t s ?.   

The r e  i s  s i mpl y no ba s i s  i n  t hi s  r e c or d t o  f i nd t ha t

pe t i t i one r  wa s  de ni e d t he  oppor t uni t y  t o  put  f ur t he r  e vi de nc e

i n t he  r e c or d be f or e  t he  Cha nc e l l or .

We  f i nd no ba s i s  f or  a  r e ma nd.   The  pe t i t i one r  ha d

t he  bur de n t o  de mons t r a t e  be f or e  t he  Tr i a l  Cour t  t ha t  t he

Boa r d’ s  a c t i on wa s  e i t he r  a r bi t r a r y,  i l l e ga l  or  c a pr i c i ous ,

a nd he  ha s  of f e r e d no e vi de nc e  t ha t  t he  Boa r d a c t e d

i mpr ope r l y.   Nor  doe  he  t e l l  us  on a ppe a l  wha t  e vi de nc e  he

woul d pr e s e nt  i f  a  r e ma nd f or  f ur t he r  he a r i ng oc c ur r e d.

Mor e ove r ,  we  wi l l  not  r e ve r s e  t he  a c t i on of  a  Tr i a l  Cour t

whe r e  a n a ppe l l a nt  i s  r e s pons i bl e  f or  a ny e r r or s  i n  t he  r e c or d

or  who f a i l e d t o  t a ke  r e a s ona bl e  a c t i on t o  pr e ve nt  e r r or s .  

Se e  T. R. A. P.  Rul e  36( a ) .

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  a ppe l l a nt ’ s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


