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Pl a i nt i f f - Appe l l e e    )
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)                     
)

KEENER G.  MOFFI TT,  TONY )
REX MOFFI TT,  LOI S MARLENE )
MORELOCK,  MI CHAEL LEE )
MOFFI TT )

  )  REVERSED,  DI SMI SSED,  AND
De f e nda nt s - Appe l l a nt s   )  REMANDED 

STEPHEN A.  VI CKERS OF BRI STOL,  VI RGI NI A FOR APPELLANTS

E.  PATRI CK HULL OF KI NGSPORT FOR APPELLEE

  O P I  N I  O N

    Godda r d,  P. J .  

Ke e ne r  G.  Mof f i t t ,  Tony Re x Mof f i t t ,  Loi s  Ma r l e ne

Mor e l oc k a nd Mi c ha e l  Mof f i t t ,  ne xt  of  ki n of  Ruby El i z a be t h

Mof f i t t ,  a ppe a l  a  j udgme nt  of  t he  La w Cour t  f or  Sul l i va n Count y,

whi c h f ound Hol s t on Va l l e y Hos pi t a l  a nd Me di c a l  Ce nt e r  e nt i t l e d
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t o a  l i e n a ga i ns t  pr oc e e ds  of  a  s e t t l e me nt  f or  t he  wr ongf ul  de a t h

of  Ruby El i z a be t h Mof f i t t .   

The y a ppe a l ,  i ns i s t i ng t ha t  t he  l i e n i n  f a vor  of  t he

Hos pi t a l  c r e a t e d by T. C. A.  29- 22- 101,  wa s  i nva l i d  be c a us e  t he

hos pi t a l  f a i l e d t o  s e nd a  not i c e  by r e gi s t e r e d ma i l  t o  c ouns e l  a s

r e qui r e d by T. C. A.  29- 22- 102( b) .   The y a l s o i ns i s t s  t ha t  unde r

T. C. A.  20- 5- 106( a ) ,  a ny da ma ge s  c ol l e c t e d be c a us e  of  t or t i ous  or

wr ongf ul  de a t h pa s s e d t o  " t he  ne xt  of  ki n f r e e  a nd c l e a r  of  t he

c l a i ms  of  c r e di t or s .

The  c a s e  wa s  t r i e d upon t he  f ol l owi ng s t i pul a t i on:

1. Ruby El i z a be t h Mof f i t t  wa s  s t r uc k by a n a ut omobi l e
whi l e  c r os s i ng a  s t r e e t  i n  Ki ngs por t ,  Sul l i va n Count y,
Te nne s s e e  on Fe br ua r y 9,  1994.   She  wa s  t r a ns por t e d t o
Hol s t on Va l l e y Hos pi t a l  a nd Me di c a l  Ce nt e r ,  a nd wa s
a dmi t t e d t o Hol s t on Va l l e y Hos pi t a l  a nd Me di c a l  Ce nt e r
on Fe br ua r y 9,  1994.   She  r e ma i ne d i n  t he  hos pi t a l
pur s ua nt  t o  t hi s  a dmi s s i on t hr ough Ma r c h 31,  1994.   On
t ha t  da t e ,  s he  wa s  di s c ha r ge d on t he  r e c or ds  of  t he
hos pi t a l  a nd r e - a dmi t t e d t o  t he  Hol s t on Va l l e y Hos pi t a l
a nd Me di c a l  Ce nt e r  Ski l l e d Nur s i ng Fa c i l i t y ,  whe r e  s he
r e ma i ne d t hr ough Oc t obe r  12,  1994.   The r e f or e ,  hos pi t a l
r e c or ds  s how t wo a dmi s s i ons ,  t he  f i r s t  be i ng on
Fe br ua r y 9,  1994 t hr ough Ma r c h 31,  1994 a nd t he  s e c ond
be i ng on Ma r c h 31,  1994 t hr ough Oc t obe r  12,  1994.   The
out s t a ndi ng a c c ount  f or  t he  f i r s t  a dmi s s i on i s
$130, 479. 32.   The  out s t a ndi ng a c c ount  f or  t he  s e c ond
a dmi s s i on i s  $115, 537. 55.

2. Hol s t on Va l l e y Hos pi t a l  a nd Me di c a l  Ce nt e r  f i l e d
t wo doc ume nt s  e nt i t l e d " Not i c e  of  Hos pi t a l  Li e ns "  i n
t he  Of f i c e  of  t he  Ci r c ui t  Cour t  Cl e r k f or  Sul l i va n
Count y,  Te nne s s e e  a t  Bl ount vi l l e .   The  f i r s t ,  r e l a t i ng
t o t he  i ni t i a l  a dmi s s i on wa s  f i l e d on Apr i l  19,  1994.  
The  s e c ond,  r e l a t i ng t o  t he  s e c ond a dmi s s i on,  wa s  f i l e d
on Oc t obe r  31,  1994.   Copi e s  of  t he s e  doc ume nt s  a r e
a t t a c he d.

3. Bot h not i c e s  c ont a i n t he  na me  of  " Vi c a r s  ( s i c )  a nd
Mof f a t t " ,  At t or ne ys  a t  La w of  1201 Hi ghl a nd Ave nue ,
Br i s t ol ,  Vi r gi ni a  24201.   The s e  a t t or ne ys  de ny
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r e c e i vi ng a  c opy of  s a i d doc ume nt s .   I t  i s  t he
Hos pi t a l ' s  pol i c y t o ma i l ,  by c e r t i f i e d ma i l ,  a  c opy of
t he  Not i c e  t o  e a c h i ndi vi dua l  whi c h i s  l i s t e d on t he
Hos pi t a l  Li e n.

4. Subs e que nt l y ,  Ruby El i z a be t h Mof f i t t  d i e d.   She
wa s  s ur vi ve d by Ke e ne r  G.  Mof f i t t ,  Tony Re x Mof f i t t ,
Mi c ha e l  Le e  Mof f i t t ,  a nd Loi s  Ma r l e ne  Mor e l oc k,  who a r e
he r  c hi l dr e n,  a nd who a r e  t he  De f e nda nt s  he r e i n.   The s e
De f e nda nt s  ma de  a  c l a i m a ga i ns t  Na t i onwi de  I ns ur a nc e
Compa ny whi c h i s  t he  i ns ur a nc e  c a r r i e r  f or  t he  dr i ve r
who s t r uc k Ruby El i z a be t h Mof f i t t .

5 . Thi s  c l a i m wa s  s e t t l e d by t he  pa yme nt  of  Fi f t y
Thous a nd Dol l a r s  ( $50, 000. 00)  f r om Na t i onwi de  I ns ur a nc e
Compa ny t o  t he  De f e nda nt s .   Pur s ua nt  t o  t he  a gr e e me nt
of  t he  pa r t i e s ,  Si xt e e n Thous a nd Si x Hundr e d Si xt y- s i x
dol l a r s  a nd s i xt y- s e ve n c e nt s  ( $16, 666. 67)  i s  be i ng
he l d by t he  a t t or ne y f or  t he  De f e nda nt s  pe ndi ng t he
out c ome  of  t hi s  c a s e .

6. The  pa r t i e s ,  b y c ouns e l ,  a gr e e  t o t hi s  St i pul a t i on
of  Fa c t .

The  s t a t ut e  a ut hor i z i ng t he  l i e n pr ovi de s  t he

f ol l owi ng:

29- 22- 102.  Pe r f e c t i ng l i e n- - Fi l i ng and not i c e - -
Cont e s t i ng- - Ef f e c t  of  s e t t l e me nt  or  payme nt . - - ( a )  I n
or de r  t o  pe r f e c t  s uc h l i e n,  t he  a ge nt  or  ope r a t or  of
t he  hos pi t a l ,  be f or e  or  wi t hi n one  hundr e d t we nt y ( 120)
da ys  a f t e r  a ny s uc h pe r s on s ha l l  ha ve  be e n di s c ha r ge d
t he r e f r om,  s ha l l  f i l e  i n  t he  of f i c e  of  t he  c l e r k of  t he
c i r c ui t  c our t  of  t he  c ount y i n  whi c h t he  hos pi t a l  i s
l oc a t e d,  a nd i n  t he  c ount y whe r e i n t he  pa t i e nt  r e s i de s ,
i f  a  r e s i de nt  of  t hi s  s t a t e ,  a  ve r i f i e d s t a t e me nt  i n
wr i t i ng s e t t i ng f or t h  t he  na me  a nd a ddr e s s  of  t he
pa t i e nt  a s  i t  a ppe a r s  on t he  r e c or ds  of  t he  hos pi t a l ,
a nd t he  na me  a nd a ddr e s s  of  t he  ope r a t or  t he r e of ,  t he
da t e s  of  a dmi s s i on a nd di s c ha r ge  of  t he  pa t i e nt
t he r e f r om,  t he  a mount  c l a i me d t o  be  due  f or  s uc h
hos pi t a l  c a r e ,  a nd t o  t he  be s t  of  t he  c l a i ma nt ' s
knowl e dge ,  t he  na me s  a nd a ddr e s s e s  of  pe r s ons ,  f i r ms  or
c or por a t i ons  c l a i me d by s uc h i l l  or  i nj ur e d pe r s on or
by hi s  or  he r  l e ga l  r e pr e s e nt a t i ve ,  t o  be  l i a bl e  f or
da ma ge s  a r i s i ng f r om s uc h i l l ne s s  or  i nj ur i e s .

( b)  A c opy of  t he  c l a i m s ha l l ,  wi t hi n t e n ( 10)
da ys  f r om t he  f i l i ng t he r e of  be  s e nt  by r e gi s t e r e d
ma i l ,  pos t a ge  pr e pa i d,  t o  e a c h pe r s on,  f i r m or
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c or por a t i on s o c l a i me d t o  be  l i a bl e  on a c c ount  of  s uc h
i l l ne s s  or  i nj ur i e s ,  a t  t he  a ddr e s s  gi ve n i n t he
s t a t e me nt ,  a nd t o  t he  a t t or ne y,  or  a t t or ne ys ,
r e pr e s e nt i ng t he  pe r s on t o  whom s e r vi c e s  we r e  r e nde r e d
by t he  hos pi t a l  i f  s uc h a t t or ne y,  or  a t t or ne ys ,  a r e
known t o t he  c l a i ma nt  or  c oul d,  wi t h r e a s ona bl e
di l i ge nc e ,  be  known t o t he  c l a i ma nt .

The  Tr i a l  Cour t  de t e r mi ne d t ha t  t he  i nf e r e nc e s  t o  be

dr a wn f r om t he  s t i pul a t e d f a c t s  do not  s how t ha t  T. C. A.  29- 22-

102( b) ,  r e l a t i ve  t o  not i c e  t o  a t t or ne ys  wa s  c ompl i e d wi t h,  but

s uc h wa s  unne c e s s a r y i n  vi e w of  t he  f a c t  t he  a t t or ne ys  ha d a c t ua l

not i c e  of  t he  f i l i ng of  t he  l i e n.

I n a  r e c e nt  c a s e  f r om t hi s  Cour t  de a l i ng wi t h

ma t e r i a l ma n' s  l i e ns ,  D. T.  Mc Ca l l  & Sons  v.  Se a gr a ve s ,  796 S. W.  2d

457,  460 ( Te nn. App. 1990) ,  J udge  Koc h a ddr e s s e s  ge ne r a l  r ul e s

r e l a t i ve  t o l i e ns :

Ma t e r i a l ma n' s  l i e ns  a r e  c r e a t ur e s  of  s t a t ut e .  
Wi l l i a ms  Lumbe r  & Suppl y Co.  v .  Poa r c h,  221 Te nn.  540,
544,  428 S. W. 2d 308,  310 ( 1968) ;  Br own v.  Br own & Co. ,
25 Te nn. App.  509,  512,  160 S. W. 2d 431,  433 ( 1941) .  
Pe r s ons  s e e ki ng t o  t a ke  a dva nt a ge  of  t he  l i e n s t a t ut e s
mus t  c ompl y wi t h a l l  t he  a ppl i c a bl e  s t a t ut or y
r e qui r e me nt s ,  i nc l udi ng t hos e  r e l a t i ng t o  not i c e ,
r e c or da t i on,  a nd pr ope r  i ni t i a t i on of  s ui t .   Ha mi l t on
Na t ' l  Ba nk v.  Long,  189 Te nn.  562,  567- 68,  226 S. W. 2d
293,  296 ( 1949) ;  Ame r i c a n Ci t y Ba nk v.  We s t e r n Aut o
Suppl y Co. ,  631 S. W. 2d 410,  423 ( Te nn. Ct . App. 1981) .  
( Empha s i s  s uppl i e d. )

Te nne s s e e ' s  c our t s  ha ve  ge ne r a l l y  r e qui r e d s t r i c t
c ompl i a nc e  wi t h t he  l i e n s t a t ut e s ,  Ea t he r l y  Cons t r .  Co.
v.  De Boe r  Cons t r .  Co. ,  543 S. W. 2d 333,  334- 35
( Te nn. 1976) ;  Smi t h v.  Chr i s - Mor e ,  I nc . ,  535 S. W. 2d 863,
863 ( Te nn. 1976) ;  Se qua t c hi e  Conc r e t e  Se r v.  v .  Cut t e r
La bor a t or i e s ,  616 S. W. 2d 162,  165 ( Te nn. Ct . App. 1980) ,
be c a us e ,  a s  not e d by t he  Supr e me  Cour t :
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A ma t e r i a l ma n' s  l i e n i s  a l t oge t he r  s t a t ut or y,
a nd,  whe n a  l a wma ki ng body pr e s c r i be s  t he
t e r ms  upon whi c h i t  ma y be  a s s e r t e d,  i t  i s
be yond t he  powe r  of  t hi s  c our t  t o  wa i ve  i t s
pr ovi s i ons  or  s ubs t i t ut e  ot he r s .

Mc Donne l l  v .  Amo,  162 Te nn.  36,  41,  34 S. W. 2d 212,  213
( 1931) .   Howe ve r ,  a ny c ons t r uc t i on a dopt e d by t he
c our t s  s houl d not  be  s o s t r i c t  t ha t  i t  de f e a t s  t he
s t a t ut e s '  pur pos e .   Sout he r n Bl ow Pi pe  & Roof i ng Co.  v .
Gr ubb,  36 Te nn. App.  641,  653,  260 S. W. 2d 191,  196
( 1953) .

We  a r e  of  t he  opi ni on t ha t  t he  Hos pi t a l ' s  f a i l ur e  t o

c ompl y wi t h t he  not i c e  pr ovi s i on of  t he  Hos pi t a l  Li e n St a t ut e  i s

f a t a l  t o i t s  l i e n c l a i m.

The  St a t ut e  upon whi c h t he  Appe l l a nt s  r e l y  r e l a t i ve  t o

pr oc e e ds  of  da ma ge s  f r om a  wr ongf ul  de a t h a c t i on be i ng e xe mpt

f r om c r e di t or s  i s  a s  f ol l ows :

20- 5- 106.  I nj ur y r e s ul t i ng i n de at h- - Suc c e s s i on t o
c aus e  of  ac t i on- - Be ne f i c i ar y who i s  mi nor  or  l e gal l y
i nc ompe t e nt . - - ( a )  The  r i ght  of  a c t i on whi c h a  pe r s on,
who di e s  f r om i nj ur i e s  r e c e i ve d f r om a not he r ,  or  whos e
de a t h i s  c a us e d by t he  wr ongf ul  a c t ,  omi s s i on,  or
ki l l i ng by a not he r ,  woul d ha ve  ha d a ga i ns t  t he
wr ongdoe r ,  i n  c a s e  de a t h ha d not  e ns ue d,  s ha l l  not
a ba t e  or  be  e xt i ngui s he d by t he  pe r s on ' s  de a t h but
s ha l l  pa s s  t o  t he  pe r s on ' s  s ur vi vi ng s pous e  a nd,  i n
c a s e  t he r e  i s  no s ur vi vi ng s pous e ,  t o  t he  pe r s on ' s
c hi l dr e n or  ne xt  of  ki n;  or  t o  t he  pe r s on ' s  pe r s ona l
r e pr e s e nt a t i ve ,  f or  t he  be ne f i t  of  t he  pe r s on ' s
s ur vi vi ng s pous e  or  ne xt  of  ki n;  or  t o  t he  pe r s on ' s
na t ur a l  pa r e nt s  or  pa r e nt  or  ne xt  of  ki n i f  a t  t he  t i me
of  de a t h de c e de nt  wa s  i n  c us t ody of  t he  na t ur a l  pa r e nt s
or  pa r e nt  a nd ha d not  be e n l e ga l l y  s ur r e nde r e d by t he m,
ot he r wi s e  t o  t he  pe r s on ' s  l e ga l l y  a dopt i ve  pa r e nt s  or
pa r e nt ,  or  t o  t he  a dmi ni s t r a t or  f or  t he  us e  a nd be ne f i t
of  t he  a dopt i ve  pa r e nt s  or  pa r e nt ;  t he  f unds  r e c ove r e d
i n e i t he r  c a s e  t o  be  f r e e  f r om t he  c l a i ms  of  c r e di t or s .
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The  Hos pi t a l  de f e nds  t he  Tr i a l  Cour t ' s  a c t i on wi t h

r e ga r d t o  T. C. A.  20- 5- 106( a )  upon t he  gr ound t ha t  pr ovi s i ons  of

t he  Hos pi t a l  Li e n St a t ut e ,  ha vi ng be e n e na c t e d s ubs e que nt  t o  t he

one  pr ovi di ng t he  f unds ,  woul d " be  f r e e  f r om t he  c l a i ms  of

c r e di t or s "  r e pe a l e d by i mpl i c a t i on t ha t  pr ovi s i on i ns of a r  a s

hos pi t a l s  a r e  c onc e r ne d.   Chi e f  J us t i c e  Gr e e n,  one  of  t he

pr e mi e r e  j ur i s t s  of  t hi s  St a t e ,  r ec ogni z e d t he  Rul e  a l mos t  t hr e e -

qua r t e r s  of  a  c e nt ur y a go,  i n  Sout he r n Cons t r uc t i on Co.  v .

Ha l l i bur t on,  149 Te nn.  319,  329,  258 S. W.  409,  412 ( 1924) ,

whe r e i n he  s t a t e d t he  f ol l owi ng:

Al t hough a  l a t e r  a c t  ma y not  c ove r  t he  e nt i r e
s ubj e c t - ma t t e r  of  a n e a r l i e r  a c t ,  nor  pur por t  t o
pr ovi de  a  ne w s ys t e m,  i f  t he  l a t e r  a c t  i s  r e pugna nt  a nd
i r r e c onc i l a bl e  on a  pa r t i c ul a r  poi nt ,  i t  wi l l  ope r a t e
a s  a  r e pe a l  by i mpl i c a t i on t o  t he  e xt e nt  of  t he
r e pugna nc e  a nd c onf l i c t .   Ba i l y  v .  Dr a ne ,  96 Te nn.  16,
33 S. W.  573.   Ba l de n v.  St a t e ,  122 Te nn.  704,  127 S. W.
134.

The  r ul e  ha s  be e n a f f i r me d i n  a  numbe r  of  c a s e s ,  i nc l udi ng t he

r e l a t i ve l y r e c e nt  c a s e  of  St a t e  v .  Pa l me r ,  902 S. W. 2d 391

( Te nn. 1995) ,  a nd a n e a r l i e r  c a s e ,  Ke nnon v.  Comme r c i a l  St a nda r d

I ns .  Co. ,  52 Te nn. App.  521,  376 S. W. 2d 703 ( 1963) .

Al t hough t he  Tr i a l  J udge  di d not  s pe c i f i c a l l y  s o s t a t e ,

i mpl i c i t  i n hi s  de t e r mi na t i on i s  a  f i ndi ng t ha t  t he  pr ovi s i ons  of

t he  Hos pi t a l  Li e n St a t ut e  r e pe a l e d by i mpl i c a t i on t he  pr ovi s i on

of  20- 5- 106 t ha t  f unds  r e c ove r e d woul d be  f r e e  of  c l a i ms  of

c r e di t or s .
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We  c onc ur  wi t h t he  i mpl i c i t  f i ndi ng of  t he  Tr i a l  Cour t

t ha t  t he  Code  Se c t i ons  t ouc hi ng on t he  que s t i on a r e

i r r e c onc i l a bl e  a nd t ha t  t he  f or me r  wa s  r e pe a l e d by t he  l a t t e r .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  r e ve r s e d a nd t he  c a s e  d i s mi s s e d.   The  c a us e  i s  r e ma nde d

t o t he  Tr i a l  Cour t  f or  c ol l e c t i on of  c os t s  be l ow whi c h a r e ,  a s

a r e  c os t s  of  a ppe a l ,  a dj udge d a ga i ns t  t he  Hos pi t a l .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


