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He a l t h  Sys t e m of  Ea s t  Te nne s s e e ,  I nc . ,  or  Ba pt i s t  Hos pi t a l  of  Ea s t
Te nne s s e e ,  I nc .

STEPHEN C.  DAVES,  O' Ne a l ,  Pa r ke r  & Wi l l i a ms on,  Knoxvi l l e ,  f or  Dr .
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Mc Mur r a y,  J .

The  pl a i nt i f f  f i l e d a n uns i gne d c ompl a i nt  wi t hout  a  pr ope r

bond or  pa upe r ' s  oa t h,  a l l e gi ng me di c a l  ma l pr a c t i c e  a ga i ns t  a l l

de f e nda nt s .   The  de f e nda nt s  f i l e d mot i ons  f or  s umma r y j udgme nt

whi c h we r e  gr a nt e d by t he  c our t .   J udgme nt  wa s  a c c or di ngl y e nt e r e d

di s mi s s i ng t he  a c t i on a s  t o  a l l  de f e nda nt s .   Thi s  a ppe a l  r e s ul t e d.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

On t h i s  a ppe a l  we  a r e  f a c e d wi t h a  mul t i t ude  of  i s s ue s  a s

f r a me d by t he  pl a i nt i f f ,  howe ve r ,  e a c h a nd e ve r y i s s ue  i s  s i mpl y a

c ha l l e nge  t o  t he  pr opr i e t y of  t he  t r i a l  c our t ' s  a c t i on i n  s us t a i n-

i ng a  mot i on f or  s umma r y j udgme nt .   I t  i s  unne c e s s a r y,  t he r e f or e ,

f or  us  t o r e i t e r a t e  t he  i s s ue s .   Our  t a s k i s  s i mpl y t o r e vi e w t he

r e c or d a nd de t e r mi ne  i f  s umma r y j udgme nt  wa s  a ppr opr i a t e .

STANDARD OF REVI EW

Our  s t a nda r d of  r e vi e w i n c ons i de r i ng t he  pr opr i e t y of  s umma r y

j udgme nt  i s  a s  f ol l ows :

The  s t a nda r ds  gove r ni ng a n a ppe l l a t e  c our t ' s  r e vi e w
of  a  t r i a l  c our t ' s  a c t i on on a  mot i on f or  s umma r y
j udgme nt  a r e  we l l  s e t t l e d.  Si nc e  our  i nqui r y i nvol ve s
pur e l y a  que s t i on of  l a w,  no pr e s umpt i on of  c or r e c t ne s s
a t t a c he s  t o  t he  t r i a l  c our t ' s  j udgme nt ,  a nd our  t a s k i s
c onf i ne d t o  r e vi e wi ng t he  r e c or d t o  de t e r mi ne  whe t he r  t he
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r e qui r e me nt s  of  Te nn.  R.  Ci v.  P.  56 ha ve  be e n me t .  Cowde n
v.  Sovr a n Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.
1991) .  Te nn.  R.  Ci v.  P.  56. 03 pr ovi de s  t ha t  s umma r y
j udgme nt  i s  onl y a ppr opr i a t e  whe r e :  ( 1)  t he r e  i s  no
ge nui ne  i s s ue  wi t h r e ga r d t o  t he  ma t e r i a l  f a c t s  r e l e va nt
t o t he  c l a i m or  de f e ns e  c ont a i ne d i n  t he  mot i on,  Byr d v.
Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) ;  a nd ( 2)  t he
movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt  a s  ma t t e r  of  l a w
on t he  undi s put e d  f a c t s .  Ande r s on v.  St a nda r d Re gi s t e r
Co. ,  857 S. W. 2d 555,  559 ( Te nn.  1993) .  The  movi ng pa r t y
ha s  t he  bur de n of  pr ovi ng t ha t  i t s  mot i on s a t i s f i e s  t he s e
r e qui r e me nt s .  Downe n v.  Al l s t a t e  I ns .  Co. ,  811 S. W. 2d
523,  524 ( Te nn.  1991) .

The  s t a nda r ds  gove r ni ng t he  a s s e s s me nt  of  e vi de nc e
i n t he  s umma r y j udgme nt  c ont e x t  a r e  a l s o we l l  e s t a b-
l i s he d.  Cour t s  mus t  vi e w t he  e vi de nc e  i n  t he  l i ght  mos t
f a vor a bl e  t o  t he  nonmovi ng pa r t y  a nd mus t  a l s o dr a w a l l
r e a s ona bl e  i nf e r e nc e s  i n  t he  nonmovi ng pa r t y ' s  f a vor .
Byr d,  847 S. W. 2d a t  210- 11.  Cour t s  s houl d gr a nt  a  s umma r y
j udgme nt  onl y whe n bot h t he  f a c t s  a nd t he  c onc l us i ons  t o
be  dr a wn f r om t he  f a c t s  pe r mi t  a  r e a s ona bl e  pe r s on t o
r e a c h onl y one  c onc l us i on.  I d .

Ca r ve l l  v.  Bot t oms ,  900 S. W. 2d 23 ( Te nn.  1995) .

BAPTI ST HEALTH SYSTEM OF EAST TENNESSEE,  I NC. ,
d/ b/ a BAPTI ST HOSPI TAL OF EAST TENNESSEE,  I NC.

Wi t h r e ga r d  t o  t he  de f e nda nt ,  Ba pt i s t  He a l t h  Sys t e m of  Ea s t

Te nne s s e e ,  I nc . ,  t wo gr ounds  a r e  s t r ongl y a s s e r t e d upon whi c h t hi s

de f e nda nt  c l a i ms  e nt i t l e me nt  of  a  j udgme nt  a s  a  ma t t e r  of  l a w.

Fi r s t l y,  t hi s  de f e nda nt  a s s e r t s  t ha t  i t  i s  not  a  hos pi t a l  a nd i s

not  l i c e ns e d t o  ope r a t e  a  hos pi t a l  but  i s  s i mpl y a  hol di ng c ompa ny

f or  ot he r  e nt i t i e s  i nc l udi ng t he  Ba pt i s t  Hos pi t a l  of  Ea s t  Te nne s -



1Baptist Hospital of East Tennessee, Inc., was never served with process.  The
agent for service of process for Baptist Hospital and East Tennessee Health Systems
is one and the same and was served as to East Tennessee Health Systems.
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s e e ,  I nc . 1  Se c ondl y,  t hi s  de f e nda nt  a s s e r t s ,  a nd c ouns e l  f or  t he

pl a i nt i f f  c a ndi dl y c onc e de s ,  t ha t  t he  onl y t he or y of  r e c ove r y

a dva nc e d a ga i ns t  e i t he r  t he  Ba pt i s t  He a l t h  Sys t e m of  Ea s t  Te nne s -

s e e ,  I nc . ,  or  Ba pt i s t  Hos pi t a l  of  Ea s t  Te nne s s e e ,  I nc . ,  i s  ba s e d

upon a l l e ga t i ons  of  vi c a r i ous  l i a bi l i t y.  Spe c i f i c a l l y,  t he

pl a i nt i f f  c ha r ge s  t ha t  " Dr .  A.  De a n Mi r e  wa s  a n e mpl oye e  of  Ba pt i s t

He a l t h  Sys t e ms  of  Ea s t  Te nne s s e e ,  I nc . ,  a nd t he r e f or e  [ t hi s

de f e nda nt ]  f a i l e d t o  e xe r c i s e  i t s  dut y  of  c ont r ol  ove r  i t s

e mpl oye e . "

I n s uppor t  of  i t s  mot i on f or  s umma r y j udgme nt ,  t he  de f e nda nt

f i l e d  a f f i da vi t s ,  pur s ua nt  t o  Rul e  56,  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  a f f i r ma t i ve l y s t a t i ng t ha t  Dr .  Mi r e  wa s  not  a n e mpl oye e

of  e i t he r  Ba pt i s t  He a l t h Sys t e ms  of  Ea s t  Te nne s s e e ,  I nc . ,  or

Ba pt i s t  Hos pi t a l  of  Ea s t  Te nne s s e e ,  I nc .  The  a f f i da vi t s  f ur t he r

a f f i r ma t i ve l y r e f l e c t  t ha t  t he  onl y r e l a t i ons hi p be t we e n Dr .  Mi r e

a nd t he  Hos pi t a l  wa s  t ha t  he  wa s  a n i nde pe nde nt  c ont r a c t or  who ha d

be e n a c c or de d s t a f f  pr i vi l e ge s .

No c ount e r va i l i ng e vi de nc e  wa s  s ubmi t t e d by t he  pl a i nt i f f .

We ,  t he r e f or e ,  hol d t ha t  t he  s umma r y j udgme nt  a s  t o  t he  de f e nda nt

Ba pt i s t  He a l t h  Sys t e ms  of  Ea s t  Te nne s s e e ,  I nc . ,  d / b/ a  Ba pt i s t
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Hos pi t a l  of  Ea s t  Te nne s s e e ,  I nc . ,  wa s  pr ope r l y gr a nt e d.   We  do not

f i nd i t  ne c e s s a r y t o  a ddr e s s  t he  i s s ue  of  t he  s uf f i c i e nc y of

s e r vi c e  of  pr oc e s s .

DR.  A.  DEAN MI RE

The  c a s e  of  Dr .  Mi r e  r e qui r e s  c l os e r  s c r ut i ny.   Dr .  Mi r e  f i l e d

hi s  a f f i da vi t  i n  s uppor t  of  hi s  mot i on f or  s umma r y j udgme nt

a f f i r ma t i ve l y s t a t i ng t ha t  he  i s  a  l i c e ns e d phys i c i a n,  boa r d

c e r t i f i e d i n f a mi l y me di c i ne  a nd t ha t  he  i s  f a mi l i a r  wi t h t he

r e c ogni z e d s t a nda r ds  of  c a r e  of  a c c e pt a bl e  me di c a l  pr a c t i c e  i n  t he

Knoxvi l l e  c ommuni t y f or  doc t or s  pr a c t i c i ng ge ne r a l  f a mi l y me di c i ne .

He  f ur t he r  r e l a t e d hi s  pr of e s s i ona l  r e l a t i ons hi p wi t h t he  de c e a s e d,

Mr .  He nde r s on.   Mor e  i mpor t a nt ,  he  s t a t e d t ha t  i n  hi s  opi ni on

" wi t hi n a  r e a s ona bl e  de gr e e  of  me di c a l  c e r t a i nt y,  t he  me di c a l  c a r e

pr ovi de d Mr .  He nde r s on . . .  wa s  i n  a c c or da nc e  wi t h t he  r e c ogni z e d

s t a nda r d of  a c c e pt a bl e  me di c a l  c a r e  f or  f a mi l y pr a c t i t i one r s  i n t he

Knoxvi l l e  c ommuni t y i n  1994. "  Hi s  a f f i da vi t  s e t  out  i n  de t a i l  t he

me di c a l  t r e a t me nt  a nd c a r e  t ha t  he  ha d pr ovi de d t o  Mr .  He nde r s on.

He  f ur t he r  de pos e d t ha t  " wi t hi n a  r e a s ona bl e  de gr e e  of  me di c a l

c e r t a i nt y,  t ha t  t he  me di c a l  c a r e  I  pr ovi de d di d not  c a us e  nor

c ont r i but e  t o  Mr .  He nde r s on ' s  i l l ne s s  or  de a t h. "
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As  c ount e r va i l i ng e vi de nc e ,  t he  pl a i nt i f f  f i l e d t he  a f f i da vi t

of  Dr .  Ma r k Ta nne r ,  a  phys i c i a n,  boa r d c e r t i f i e d i n  f a mi l y me di c i ne

a nd l i c e ns e d t o  pr a c t i c e  i n  t he  St a t e  of  Ge or gi a .   He  s t a t e d i n hi s

a f f i da vi t  t ha t  he  wa s  f a mi l i a r  wi t h t he  s t a nda r d of  c a r e ,  c us t om

a nd pr a c t i c e  i n  s ur r oundi ng c ommuni t i e s  i nc l udi ng Knoxvi l l e ,

Te nne s s e e .   He  f ur t he r  s t a t e s  t ha t  he  ha s  r e vi e we d t he  me di c a l

r e c or ds  of  t he  de c e de nt ,  c ons i s t i ng of  t he  f ol l owi ng:

1. The  me di c a l  r e c or ds  of  Dr .  A.  De a n Mi r e .

2. The  r e c or ds  f r om Ba pt i s t  Hos pi t a l  of  Ea s t  Te nne s -
s e e .

3. The  r e c or ds  of  t he  a ut ops y pe r f or me d by Dr .  Cha r l e s
W.  Ha r l a n.

He  f ur t he r  s t a t e d:

*     *      *      *

7. I t  i s  my opi ni on,  t o  a  r e a s ona bl e  de gr e e  of
me di c a l  c e r t a i nt y a nd wi t h knowl e dge  of  t he  c us t oms
a nd pr a c t i c e s  of  t he  me di c a l  pr of e s s i on i n  t hi s
c ommuni t y a nd i n  t he  s ur r oundi ng c ommuni t i e s ,  t ha t
de f e nda nt s  a nd  e a c h of  t he m br e a c he d t he  s t a nda r d
of  c a r e  i n  t hi s  c ommuni t y whe n de f e nda nt s  f a i l e d t o
di a gnos e ,  t r e a t  or  i nt e r ve ne  t o  pr ovi de  t he  pl a i n-
t i f f  de c e de nt  wi t h t i me l y a nd c ompe t e nt  c a r e  a f t e r
r e c e i vi ng t he  r e s ul t s  of  va r i ous  t e s t s  i nc l udi ng
t he  a r t e r i a l  bl ood ga s ,  ga l l i um s c a n,  a nd ot he r
l a bor a t or y t e s t s  i nc l udi ng bi oc he mi c a l  pr of i l e  a nd
c ompl e t e  bl ood c ount  a l l  of  whi c h we r e  c a us e d t o  be
pe r f or me d upon pl a i nt i f f  de c e de nt  by t he s e  de f e n-
da nt s  a nd/ or  t he i r  a ge nt s .

8 . I t  i s  my opi ni on t o  a  r e a s ona bl e  de gr e e  of
me di c a l  c e r t a i nt y t ha t  i f  t he  pl a i nt i f f  de c e de nt
ha d be e n t r e a t e d t i me l y by t he  de f e nda nt  a nd wi t hi n
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t he  s t a nda r d of  c a r e  a s  a f or e  s t a t e d,  t he  pl a i nt i f f
de c e de nt  woul d ha ve  r e c ove r e d f r om t hi s  pne umoni a .

9. Af t e r  r e vi e wi ng a l l  of  t he  r e c or ds  he r e i na bove
s t a t e d i t  i s  my opi ni on,  t o  a  r e a s ona bl e  de gr e e  of
me di c a l  c e r t a i nt y,  t ha t  " c o nge s t i ve  f a i l ur e "  wa s
not  i n  f a c t  t he  c a us e  of  t he  pl a i nt i f f  de c e de nt ' s
de a t h.   Pl a i nt i f f  de c e de nt  di e d of  Pne umoc ys t i s
c a r i ni i  pne umoni a  or  a not he r  s i mi l a r  oppor t uni s t i c
di s e a s e  c ommon i n pe r s ons  wi t h AI DS.

The  t r i a l  c our t  wa s  l e s s  t ha n i mpr e s s e d by t he  a f f i da vi t  of

Dr .  Ta nne r .  The  t r a ns c r i pt  of  t he  he a r i ng c ont a i ns  t he  f ol l owi ng

s t a t e me nt s  of  t he  c our t :

THE COURT:   Le t  me  qui c kl y a s k Ms .  Be nt l e y t hi s  que s -
t i on:   Now t he  a f f i da vi t  s t r i ppe d of  t he  i nj unc t i ve
s e nt e nc e s ,  t ha t ' s  be e n f i l e d by Dr .  Ta nne r  of
At l a nt a ,  s a ys  t ha t  t he  de f e nda nt  " br e a c he d t he
s t a nda r d of  c a r e  i n  t hi s  c ommuni t y whe n he  f a i l e d
t o di a gnos e ,  t r e a t  or  i nt e r ve ne  t o  pr ovi de  t he
pl a i nt i f f / de c e de nt  wi t h t i me l y a nd c ompe t e nt  c a r e
a f t e r  r e c e i vi ng t he  r e s ul t s  of  va r i ous  t e s t s ,
i nc l udi ng t he  a r t e r i a l  bl ood ga s ,  t he  ga l l i um s c a n,
a nd ot he r  l a bor a t or y t e s t s  i nc l udi ng t he  bi oc he mi -
c a l  pr of i l e  a nd c ompl e t e  bl ood c our t . "

Now,  i f  t hi s  Dr .  Ta nne r  i s  goi ng t o  be  a bl e  t o
e s t a bl i s h t he  s t a nda r d of  c a r e  i n  t hi s  c ommuni t y,
whi c h he ' s  got  t o  do i f  t he  pl a i nt i f f  i s  t o  pr e -
va i l ,  t he n doe s n ' t  he  ha ve  t o  s a y s ome t hi ng a bout
wha t  t he  s t a nda r d of  c a r e  r e qui r e s  whe n t he  doc t or
r e c e i ve s  t ha t  i nf or ma t i on.   Tha t  i nf or ma t i on mi ght
i ndi c a t e  t o  a  doc t or  you don ' t  ne e d t o  do a nyt hi ng.
Woul dn ' t  i t  de pe nd on wha t  t hos e  t e s t s  we r e ?   Wha t
i s  t he  s t a nda r d of  c a r e ?

Now,  I  know t he s e  doc t or s  l i ke  t o  t a l k  a bout  t he
s t a nda r d of  c a r e ,  but  whe n you ge t  t he m on  t he
wi t ne s s  s t a nd,  a  l ot  of  t i me s  t he y ha ve  a  l ot  of
di f f i c u l t y  a r t i c ul a t i ng wha t  t ha t  i s .   I t ' s  not
ne a r l y  a s  f i ni t e  a s  t he y s ome t i me s  woul d l i ke  us  t o
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be l i e ve .   But  t he r e ' s  got  t o  be  s ome  ki nd of  s t a n-
da r d,  a nd you ' ve  got  t o  pr ove  wha t  t he  s t a nda r d of
c a r e  i s .

You' ve  got  t o  pr ove ,  t hi s  pl a i nt i f f ' s  got  t o  pr ove ,
wha t  t he  s t a nda r d wa s ,  t ha t  t he r e  wa s  a  de vi a t i on
f r om t ha t  s t a nda r d,  a nd  a s  a  r e s ul t  of  t he  de vi a -
t i on t hi s  ma n s uf f e r e d a n i nj ur y t ha t  he  woul d not
ha ve  ot he r wi s e  s uf f e r e d.   Now i f  t he  pl a i nt i f f
c a n' t  c ome  i n  a nd s how wha t  t he  s t a nda r d i s ,  why
s houl d we  go a ny f ur t he r .

The  a bove  s t a t e me nt  by t he  t r i a l  c our t  i s  a n a c c ur a t e

s t a t e me nt .  He r e  we  a r e  de a l i ng wi t h a  mot i on f or  s umma r y j udgme nt .

The  bur de n i s  upon t he  mova nt  t o  de mons t r a t e  t ha t  f r om t he  e vi de nc e

pr oduc e d i n  s uppor t  of  hi s  mot i on f or  s umma r y j udgme nt ,  he  i s

e nt i t l e d t o j udgme nt  a s  a  ma t t e r  of  l a w i f  hi s  e vi de nc e  i s

unr e f ut e d.   The r e f or e ,  i t  i s  t he  bur de n of  t he  de f e nda nt ,  on a

mot i on f or  s umma r y j udgme nt  i n  t hi s  c a s e ,  t o  pr ove  t he  s t a nda r d of

c a r e  a nd t ha t  hi s  pr of e s s i ona l  c onduc t  c onf or me d t he r e t o.   We  a gr e e

wi t h t he  t r i a l  c our t  t ha t  t he  de f e nda nt ' s  a f f i da vi t ,  i f  un-

c ont r ove r t e d,  woul d e nt i t l e  hi m t o j udgme nt  a s  a  ma t t e r  of  l a w.   We

a r e  of  t he  opi ni on,  howe ve r ,  t ha t  t he  a f f i da vi t  o f  Dr .  Ta nne r  i s

i ns uf f i c i e nt l y pr e c i s e  t o  de mons t r a t e  t ha t  a  ge nui ne  i s s ue  of

ma t e r i a l  f a c t  e xi s t .

Summa r y j udgme nt s  pr ovi de  a  qui c k a nd i ne xpe ns i ve  wa y t o
di s pos e  of  l a ws ui t s  whe r e  t he  pl a i nt i f f  doe s  not  ha ve
e nough pr oof  t o  j us t i f y  t he  t i me  a nd e xpe ns e  of  a  t r i a l .
Br ooki ns  v .  The  Roundt a bl e ,  I nc . ,  624 S. W. 2d 547 ( Te nn.
1981) .  The  pr oc e dur e  i s  e s pe c i a l l y  va l ua bl e  i n  a  me di c a l
ma l pr a c t i c e  c a s e  whe r e  t he  s t a t ut e s  r e qui r e  s pe c i f i c
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pr oof  of  ne gl i ge nc e  a nd c a us a t i on,  Te nn.  Code  Ann.  §
29- 26- 115( a ) ,  a nd whe r e  t he  pr oof  mus t  or di na r i l y  c ome
f r om e xpe r t  t e s t i mony.  St oke s  v.  Le ung,  651 S. W. 2d 704
( Te nn.  App.  1982) .  But ,  a  s umma r y j udgme nt  pr oc e e di ng,
de s i gne d t o  we e d out  unpr ova bl e  c l a i ms ,  mus t  not  be c ome
a  s ubs t i t ut e  f or  t r i a l  a nd t he  c our t  c ons i de r i ng t he
mot i on mus t  r e c ogni z e  t ha t  t he  mova nt  ha s  t he  bur de n of
pr ovi ng t he  a bs e nc e  of  di s put e d ma t e r i a l  f a c t s .  J one s  v.
Home  I nde mni t y I ns .  Co. ,  615 S. W. 2d 213 ( Te nn.  1983) .

Ha l l  v .  Ra mos ,  1991 Te nn.  App.  LEXI S 149.

I n Roddy v.  Vol unt e e r  Me d.  Cl i ni c ,  I nc . ,  926 S. W. 2d 572 ( Te nn.

App.  1996) ,  t he  c our t  i n a  c a s e  s i mi l a r  t o  t hi s ,  i n s of a r  a s  t he

a f f i da vi t s  a r e  c onc e r ne d,  ma de  t he  f ol l owi ng obs e r va t i on:

The  Pl a i nt i f f s  he r e  ha ve  t he  bur de n of  pr ovi ng by
e xpe r t  t e s t i mony ( 1)  t he  s t a nda r d of  c a r e ,  ( 2)  t ha t  t he
De f e nda nt s  de vi a t e d f r om t ha t  s t a nda r d,  a nd ( 3)  t ha t  a s
a  pr oxi ma t e  r e s ul t  of  t he  De f e nda nt s '  ne gl i ge nt  a c t  or
omi s s i on,  t he  Pl a i nt i f f s  ha ve  s uf f e r e d i nj ur i e s  whi c h
woul d not  ot he r wi s e  ha ve  oc c ur r e d.  Dol a n v.  Cunni ngha m,
648 S. W. 2d 652 ( Te nn.  App.  1982) ;  Pa r ke r  v .  Va nde r bi l t
Uni v. ,  767 S. W. 2d 412 ( Te nn.  App.  1988) ;  Hur s t  v .  Doug-
he r t y,  800 S. W. 2d 183 ( Te nn.  App.  1990) .

Roddy,  a t  pa ge  578.

The  de f e nda nt ' s  a f f i da vi t  i s  s uf f i c i e nt l y  pr e c i s e  t o  pl a c e  t he

bur de n upon t he  pl a i nt i f f  t o  c ome  f or wa r d wi t h pr oof  e s t a bl i s hi ng

a  di s put e d ma t e r i a l  f a c t  on ( 1)  t he  s t a nda r d of  c a r e ,  ( 2)  t ha t  t he

de f e nda nt  de vi a t e d f r om t ha t  s t a nda r d,  a nd ( 3)  t ha t  a s  a  pr oxi ma t e

r e s ul t  of  t he  de f e nda nt ' s  ne gl i ge nt  a c t ,  t he  pl a i nt i f f  s uf f e r e d

i nj ur i e s  whi c h woul d not  ot he r wi s e  ha ve  oc c ur r e d.   Dr .  Ta nne r ' s
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a f f i da vi t  f a i l s  t o  e s t a bl i s h t he  r e qui s i t e  f a c t s  t o de mons t r a t e

t ha t  a  ge nui ne  i s s ue  of  ma t e r i a l  f a c t  e xi s t s .   Spe c i f i c a l l y ,  Dr .

Ta nne r ' s  a f f i da vi t  f a i l s  t o  s t a t e  wi t h a ny de gr e e  of  pr e c i s i on,

wha t ,  i f  a nyt hi ng,  Dr .  Mi r e  di d wr ong i n  hi s  t r e a t me nt  of  t he

de c e a s e d .   The  a f f i da vi t  i s  r e pl e t e  wi t h c onc l us i ons .   The  onl y

a s s e r t i on i n Dr .  Ta nne r ' s  de pos i t i on a ppr oa c hi ng t he  f a i l ur e  of  t he

de f e nda nt s  t o  me e t  t he  s t a nda r d of  c a r e  i s  t ha t  t he  de f e nda nt

" b r e a c he d t he  s t a nda r d of  c a r e  i n  t hi s  c ommuni t y whe n de f e nda nt s

f a i l e d t o  di a gnos e ,  t r e a t  or  i nt e r ve ne  t o  pr ovi de  t he  pl a i n t i f f

de c e de nt  wi t h t i me l y a nd c ompe t e nt  c a r e   .  .  .  "   The  a f f i da vi t

f a i l s  t o  poi nt  out  t he  d i a gnos i s ,  i f  a ny,  t ha t  s houl d ha ve  be e n

ma de .   I t  f ur t he r  f a i l s  t o  poi nt  out  t he  t r e a t me nt  or  i nt e r ve nt i on

t ha t  s houl d ha ve  oc c ur r e d t o  pr e ve nt  t he  pl a i nt i f f  de c e de nt ' s

de a t h.   The r e  i s  not hi ng i n  t he  a f f i da vi t  t o  de mons t r a t e  t ha t  a s  a

pr oxi ma t e  r e s ul t  of  t he  de f e nda nt ' s  ne gl i ge nt  a c t  or  omi s s i on,  t he

pl a i nt i f f  s uf f e r e d i nj ur i e s  whi c h woul d not  ot he r wi s e  ha ve

oc c ur r e d.  ( T. C. A.  §  29- 26- 115( a ) ( 3) ) .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  gr a nt i ng s umma r y

j udgme nt  t o  a l l  de f e nda nt s .   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he

a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t .  

______________________________
                                   Don T.  Mc Mur r a y,  J .
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CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge



I N THE COURT OF APPEALS

ESTATE OF RI CHARD J .  HENDERSON,  ) KNOX CI RCUI T
de c e a s e d a nd RONALD W.  KOCHER,   ) C. A.  NO.  03A01- 9608- CV- 00264
Exe c ut or ,                        )
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WHEELER ROSENBALM
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
DR.  A.  DEAN MI RE,  THE BAPTI ST   ) AFFI RMED AND REMANDED
HEALTH SYSTEM OF EAST TENNESSEE, )
I NC. ,  d/ b/ a  BAPTI ST HOSPI TAL OF )
EAST TENNESSEE,  I NC. ,            )
                                )
          De f e nda nt s - Appe l l e e s   )

 
JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  gr a nt i ng s umma r y j udgme nt  t o

a l l  de f e nda nt s  i s  a f f i r me d i n a l l  r e s pe c t s .   Cos t s  of  t hi s  a ppe a l
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a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l

c our t .  

                                 PER CURI AM


