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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

J I MMY GOSE, )  C/ A NO.  03A01- 9506- CH- 0268
)

Pl a i nt i f f - Appe l l e e , )  BLOUNT CHANCERY
)

v. )  HON.  W.  DALE YOUNG,
)  J UDGE

DELORSE GOSE, )
)  AFFI RMED AND

De f e nda nt - Appe l l a nt . )  REMANDED

WI LLI AM A.  MYNATT,  J R. ,  SHEPPEARD & SWANSON,  P. L. C. ,
Knoxvi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

CHARLES M.  CLI FFORD,  Ma r yvi l l e ,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

The  di s put e  i n  t hi s  c a s e  a r i s e s  f r om t he  pa r t i e s ’

di vor c e  de c r e e  e nt e r e d on Oc t obe r  6 ,  1987.   De l or s e  Gos e

r a i s e s  t he  f ol l owi ng i s s ue s  on a ppe a l :

Whe t he r  i t  wa s  e r r or  f or  t he  Tr i a l  Cour t  t o  de ny a ny
modi f i c a t i on unde r  Rul e  60. 02( 5)  of  t he  Rul e s  of
Ci vi l  Pr oc e dur e  of  a n a dmi t t e dl y e r r one ous  qua l i f i e d
dome s t i c  r e l a t i ons  or de r  ( QDRO)  mor e  t ha n one  ye a r
a f t e r  i t s  e nt r y.

Whe t he r  t he  QDRO a s  e nt e r e d by t he  Tr i a l  Cour t  wa s
voi d a s  a n i mpe r mi s s i bl e  modi f i c a t i on of  t he  f i na l
de c r e e  of  di vor c e  e nt e r e d s ome  f i ve  ye a r s



2

pr e vi ous l y.

Whe t he r  i t  wa s  e r r or  f or  t he  Tr i a l  Cour t  t o  de ny t he
a ppe l l a nt  a ny di r e c t  r e l i e f  a ga i ns t  t he  a ppe l l e e  f or
pa yme nt  of  he r  s ha r e  of  pe ns i on be ne f i t s  he  ha d
a l r e a dy r e c e i ve d.

The  di vor c e  de c r e e  i nc or por a t e d t he  pa r t i e s ’

pr ope r t y s e t t l e me nt  a nnounc e d i n  c our t  by t he  a t t or ne ys  f or

t he  pa r t i e s .   The  pe r t i ne nt  s t a t e me nt  ma de  by J i mmy Gos e ’ s

a t t or ne y i s  a s  f ol l ows :

I t  i s  f ur t he r  a gr e e d t ha t  Ms .  Gos e  s ha l l  be  a wa r de d
a  pr o- r a t a  a mount  of  Mr .  Gos e ’ s  r e t i r e me nt ,  whi c h i s
one - ha l f  of  i t s  pr e s e nt  va l ue  .  .  .  i t  woul d be
$383. 04.

On Augus t  21,  1992,  t he  a t t or ne y f or  De l or s e  Gos e

f i l e d a  ?mot i on f or  a  qua l i f i e d dome s t i c  r e l a t i ons  or de r ?.   The

mot i on r e c i t e d t ha t  De l or s e  Gos e  ?wa s  a wa r de d a  50% i nt e r e s t

i n  J i mmy Gos e ’ s  pe ns i on pl a n wi t h t he  Al umi num Compa ny of

Ame r i c a ? a nd c ont i nue d ?i t  i s  ne c e s s a r y t ha t  a  qua l i f i e d

dome s t i c  r e l a t i ons  or de r  be  e nt e r e d i n  or de r  t o  gi ve  e f f e c t  t o

s a i d a wa r d?.   On Se pt e mbe r  30,  1992,  a  QDRO wa s  s i gne d by t he

Tr i a l  J udge ,  whi c h ha d be e n a ppr ove d f or  e nt r y by t he

a t t or ne ys  f or  t he  pa r t i e s .   As  pe r t i ne nt  he r e ,  t ha t  or de r

pr ovi de d t ha t  De l or s e  Gos e  wa s  a wa r de d a  50% i nt e r e s t  a s  of

Se pt e mbe r  17,  1987,  i n  J i mmy Gos e ’ s  e mpl oye e s ’  r e t i r e me nt  pl a n

wi t h Al umi num Compa ny of  Ame r i c a .   And f ur t he r  De l or s e  Gos e

wa s  ?t o  r e c e i ve  t he  a ppl i c a bl e  pe ns i on be ne f i t s ? c omme nc i ng on

J i mmy Gos e ’ s  65t h bi r t hda y a nd t e r mi na t i ng upon hi s  de a t h.  

On Fe br ua r y 18,  1994,  De l or s e  Gos e  f i l e d a  mot i on

unde r  Rul e  60. 02 T. R. C. P. ,  a s ki ng t ha t  t he  qua l i f i e d dome s t i c

r e l a t i ons  or de r  be  s e t  a s i de  a nd t ha t  t he  Cour t  e nt e r  ?or de r s

a s  a r e  ne c e s s a r y t o  gi ve  e f f e c t  t o  t he  t e r ms  of  t he  f i na l

de c r e e  .  .  .  i n  a nd t o  Mr .  Gos e ’ s  r e t i r e me nt  be ne f i t s ?.   The
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mot i on f ur t he r  r e c i t e d t ha t  J i mmy Gos e  ha d r e t i r e d i n  J ul y of

1992,  a nd wa s  r e c e i vi ng r e t i r e me nt  be ne f i t s ,  a nd t ha t  t he

or de r  wa s  e nt e r e d on t he  ?mi s t a ke n be l i e f ? t ha t  t he  pa yme nt s  t o

J i mmy Gos e  di d not  c omme nc e  unt i l  a ge  65.

I n s uppor t  of  t he  mot i on,  De l or s e  Gos e ’ s  a t t or ne y

f i l e d a n a f f i da vi t  whe r e i n he  s t a t e d t ha t  be f or e  t he  QDRO wa s

e nt e r e d,  he  ha d obt a i ne d a  c opy of  t he  ?ALCOA gui de l i ne s  f or

qua l i f i e d dome s t i c  r e l a t i ons  or de r ? whi c h wa s  f ur ni s he d hi m by

ALCOA’ s  l e ga l  de pa r t me nt .   Al s o,  t ha t  J i mmy Gos e ’ s  a t t or ne y

di d not  i nf or m hi m t ha t  Gos e  wa s  a l r e a dy r e c e i vi ng mont hl y

be ne f i t s .

The  Tr i a l  Cour t  c onduc t e d a n e vi de nt i a r y he a r i ng,

a nd t he  pa r t i e s  a nd a t t or ne ys  t e s t i f i e d.   At  t he  c onc l us i on,

t he  Tr i a l  J udge  s a i d:

?[ t ] he  f i na l  de c r e e  i n  t hi s  c a s e  i s  s i l e nt  a s  t o
whe n Mr .  Gos e  wi l l  pa y Ms .  Gos e  t he  r e t i r e me nt  t ha t
wa s  a dj udi c a t e d i n  hi s  f a vor  [ s i c ] .   I t ’ s  not  e ve n
hi nt e d a t ,  i t ’ s  s i l e nt .   But  a  s ubs e que nt  or de r
e nt e r e d pur s ua nt  t o  t he  a gr e e me nt  of  t he  pa r t i e s
doe s n’ t  di s put e  t he  phr a s e ol ogy of  t he  f i na l  de c r e e ,
i t  a wa r ds  a  f i f t y pe r c e nt  i nt e r e s t  but  i t  goe s
f ur t he r  a nd i t  s pe c i f i e s  t ha t  Ms .  Gos e  wi l l  r e c e i ve
t he  a ppl i c a bl e  pe ns i on be ne f i t  c omme nc i ng on t he
pl a i nt i f f s  s i xt y- f i f t h bi r t hda y.   Tha t ’ s  wha t  t he s e
pa r t i e s  a gr e e d t o .   Tha t ’ s  wha t  t he y r e pr e s e nt e d t o
me  wa s  t he i r  a gr e e me nt  a nd t he i r  l a wye r s  a ppr ove d
t he  or de r  f or  e nt r y a nd ba s e d on t ha t  r e pr e s e nt a t i on
t he  Cour t  e nt e r e d t ha t  or de r .

The  Tr i a l  J udge  r e f us e d t o  gr a nt  r e l i e f  pur s ua nt  t o  t he  Rul e

60 mot i on a nd s ubs e que nt l y  ove r r ul e d a  ?mot i on t o  e nf or c e

f i na l  de c r e e ? f i l e d by De l or s e  Gos e .   

Appe l l a nt  a r gue s  t ha t  t he  Tr i a l  J udge  s houl d ha ve

gr a nt e d r e l i e f  unde r  Rul e  60. 02( 5)  T. R. C. P. ,  be c a us e  t he

a t t or ne y f or  J i mmy Gos e  c onc e de d t he r e  wa s  e r r or .   Howe ve r ,

t he  c onc e s s i on wa s  ma de  i n  c ont e xt  t ha t  t he r e  wa s  no
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mi s r e pr e s e nt a t i on a nd no f r a ud,  but  t he  mi s t a ke  wa s  ma de  by

he r  a t t or ne y i n  dr a f t i ng t he  QDRO.

The  ALCOA gui de l i ne s  f ur ni s he d by Al COA t o

a ppe l l a nt ’ s  a t t or ne y pr i or  t o  t he  e nt r y of  t he  QDRO,  i ndi c a t e

t he  r e t i r e me nt  a ge  wa s  65,  but  a l s o not e s  t ha t  t he  ?a l t e r na t e

pa ye e ? ma y e l e c t  t o  r e c e i ve  be ne f i t s  a t  t he  e mpl oye e ’ s

e a r l i e s t  r e t i r e me nt  da t e .   The  i nf or ma t i on a va i l a bl e  t o t he

a ppe l l a nt  a t  t he  t i me  t he  QDRO or de r  wa s  e nt e r e d,  put  he r  on

not i c e  t ha t  ot he r  opt i ons  we r e  a va i l a bl e  t o  he r .   Mor e ove r ,

t he r e  i s  e vi de nc e  i n  t he  r e c or d t ha t  s he  kne w or  s houl d ha ve

known t ha t  a ppe l l e e  wa s  r e t i r i ng e a r l y ,  but  s he  di d not

pr ovi de  f or  t ha t  opt i on i n  t he  QDRO.   The  r e c or d doe s  not

e s t a bl i s h a  ba s i s  t o  gr a nt  Rul e  60. 02( 5)  r e l i e f .  Se e  NCNB

Nat i onal  Bank  v .  Thr ai l k i l l ,  856 S. W. 2d 150 ( Te nn.  App.  1993) .

Ne xt ,  i t  i s  a r gue d t ha t  t he  QDRO i s  voi d be c a us e  i t

wa s  e nt e r e d mor e  t ha n 30 da ys  a f t e r  t he  f i na l  de c r e e  a nd

modi f i e d t he  f i na l  de c r e e .   We  c a nnot  a gr e e .   We  hol d t ha t  i t

wa s  not  ne c e s s a r y t o  e nt e r  t he  QDRO a t  t he  t i me  of  t he  e nt r y

of  t he  di vor c e  de c r e e  or  wi t hi n 30 da ys  t he r e a f t e r ,  a nd a dopt

t he  r a t i ona l e  of  t he  Ma r yl a nd Cour t  of  Appe a l s  i n  Rohr be c k  v .

Rohr be c k ,  318 Md.  28,  566 A. 2d 767,  ( 1989) :

Be c a us e  of  t he  di f f e r e nt  c i r c ums t a nc e s  i n  whi c h a
QDRO ma y pr ove  ne c e s s a r y,  i t  i s  not  e s s e nt i a l  t ha t
s uc h a n or de r  be  pa r t  of  t he  j udgme nt  i n  t he  a c t i on.  
For  one  t hi ng,  t he  Fe de r a l  l a w doe s  not  r e qui r e  t ha t
a  QDRO be  pa r t  of  t he  a c t ua l  j udgme nt  i n  t he  c a s e .  
I t  de f i ne s  a  dome s t i c  r e l a t i ons  or de r  a s  i nc l udi ng
?a ny j udgme nt  .  .  .  or  or de r  .  .  . ? Tha t  me e t s  t he
ot he r  r e qui r e me nt s  f or  s uc h a n or de r .   Pl a n
a dmi ni s t r a t or s  a r e  pr e s uma bl y not  i nt e r e s t e d i n
r e c e i vi ng mul t i - f a c e t e d di vor c e  de c r e e s  s pe c i f yi ng
s uc h ma t t e r s  a s  c us t ody,  vi s i t a t i ons ,  s uppor t ,  a nd
t he  l i ke .  The i r  onl y i nt e r e s t  i s  i n  t hos e  ma t t e r s
s e t  f or t h  i n  29 U. S. C.  §1056( d) ( 3)  a nd 26 U. S. C.
§414( p) ,  s upr a .   
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Fr om t he  poi nt  of  vi e w of  St a t e  l a w,  whe r e  a  QDRO i s
ne e de d t o  e nf or c e  a n e a r l i e r  e nt e r e d s uppor t  or de r ,
i t  obvi ous l y c a nnot  be  pa r t  of  t he  unde r l yi ng
j udgme nt .   Eve n whe n t he  QDRO i s  r e qui r e d t o
e f f e c t ua t e  a  di s pos i t i on .  .  .  t he r e  ma y be
c i r c ums t a nc e s  whe r e  t he  ne e d f or  t he  or de r  ma y not
be  a ppa r e nt  a t  t he  t i me  t he  j udgme nt  i s  e nt e r e d or
whe r e  a n or de r  e nt e r e d a s  pa r t  of  a  j udgme nt  ha s  t o
be  modi f i e d l a t e r  be c a us e  s ome  de f i c i e nc y i n  i t
pr e c l ude s  i t  f r om be i ng a c c e pt e d a s  a  QDRO.   We
t he r e f or e  e xpr e s s l y r e c ogni z e  t he  a bi l i t y  of  a  pa r t y
ot he r wi s e  e nt i t l e d t o  a  QDRO t o obt a i n one  a s  a n a i d
t o e nf or c i ng a  pr e vi ous l y e nt e r e d j udgme nt .

I n  t hi s  c a s e ,  t he  di vor c e  de c r e e  a s  t o  pe ns i on

be ne f i t s ,  c oul d not  ha ve  be e n e nf or c e d wi t hout  t he  QDRO,  a nd

t he  QDRO wa s  ne c e s s a r y a s  a n a i d t o  e nf or c i ng t he  pr e vi ous l y

e nt e r e d j udgme nt .   The  QDRO a nd t he  di vor c e  de c r e e  a r e  not  i n

c onf l i c t ,  a nd t he  QDRO i s  a  va l i d ,  e nf or c e a bl e  or de r .

Fi na l l y ,  i t  i s  a r gue d t ha t  a ppe l l a nt  s houl d be

a l l owe d t o  pr oc e e d di r e c t l y  a ga i ns t  a ppe l l e e  a s  a  ma t t e r  of

e qui t y t o c ol l e c t  he r  be ne f i t s .   Thi s  a r gume nt  i s  e s s e nt i a l l y

a  r e c ha r a c t e r i z a t i on of  t he  r e l i e f  s ought  unde r  Rul e  60. 02( 5)

whi c h t he  Tr i a l  Cour t  f ound t o  be  wi t hout  me r i t .   The  be ne f i t

s ought  unde r  t hi s  a r gume nt  wa s  not  pr ovi de d i n  t he  f i na l

j udgme nt  or  t he  QDRO a nd i s ,  i n  e f f e c t ,  a  c ol l a t e r a l  a t t a c k

upon a  f i na l  j udgme nt .   Ne i t he r  t he  pl e a di ngs  nor  t he  e vi de nc e

i n t hi s  r e c or d e s t a bl i s h a  ba s i s  t o  gr a nt  c ol l a t e r a l  r e l i e f

f r om t he  f i na l  j udgme nt  e nt e r e d i n  t hi s  c a us e .

Ac c or di ngl y,  t he  j udgme nt  of  t he  Tr i a l  Cour t  i s

a f f i r me d a nd t he  c a us e  r e ma nde d a t  a ppe l l a nt ’ s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


