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OP1 NI ON

Fr anks. J.

In this action for breach of contract for danmages,

t he defendant was granted sunmary judgnment and plaintiff has



appeal ed.

Plaintiff is a physician who was granted clinical
privileges at Defendant Hospital in 1974. The hospital byl aws
provi ded for a reappoi ntnment process every two years. This
process had resulted in plaintiff’s reappointnment nine tines'

Plaintiff submtted his application for
reappoi ntnent on Cctober 4, 1991. Action was del ayed on the
application from January to March because of conmittee
requests for information regardi ng pendi ng mal practice cl ai ns.
The Credential Conmittee s request that plaintiff provide the
specific name of a Baptist staff physician who would cover his
patients in his absence del ayed action on the application from
April to June. He offered instead several general statenents
assuring the Commttee that his patients were always covered
in his absence. Although plaintiff eventually offered
specific names, these doctors were not accepted by the
Conmi ttee because they were not in plaintiff's specialty, they
told the Commttee that they would not serve as his backups,
or they were not nenbers of the Baptist Hospital staff.

The application was del ayed from June to August by a

di spute over plaintiff's refusal to execute a rel ease fornf

! By 1991, plaintiff had privileges at several other area hospitals

including the University of Tennessee Medical Center, Fort Sanders
Hospital, Park West Hospital and others

2 The release read in part:

4. I aut horize the hospital’s Board of Directors, the

Medi cal and Dental Staff Credentials Comm ttee, and their
representatives to consult with admi nistrators and members
of the Medical Staff of other hospitals or institutions with
which | am or have been associated and consent to their

i nspection and review of all records and docunents
(including medical records) at such other hospitals or
institutions which any of them may deem desirable to an

eval uation of my application for Medical Staff privileges.
They are |ikewi se authorized to consult with any other
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aut hori zing Park West Hospital to supply information to
Bapti st Hospital regarding the recent revocation of his
privileges at Park West. Plaintiff had signed a release in
Sept enber 1991 but Park West woul d not rel ease the information
w thout a nmore current authorization. Plaintiff planned to
sue Park West over its revocation of his privileges and he
contended that the release could affect his ability to pursue
that suit. He offered instead to appear before the
Credentials Conmittee and provide themw th the information
they had requested from Park West.

On August 18, 1992, the Commi ttee advised plaintiff
that it was unable to continue processing his application
because he had failed to provide the nane of a physician on
staff who agreed to cover for himand had failed to provide a
current release for the Park West information. He was advised
that his nmenbership on the nedical staff had expired effective
i redi at el y.

Shortly plaintiff brought this action, alleging

breach of contract and clai m ng damages for | oss of present

person, firm or corporation who may have information
bearing on my professional conpetence, character and ethica
qualifications.

5. | hereby release fromliability all representatives of
the Hospital Board of Directors and its Medical and Denta
Staff for their acts perfornmed in good faith and without
malice in connection with the evaluation of my application
my credentials and qualifications, and | further release
fromany liability any and all individuals and organizations
who provide information to the hospital or its Medical and
Dental Staff in good faith and without malice concerning ny
professional conpetence, ethics, character, and other
gqualifications in connection with this application for
menbership and clinical privileges, and | hereby consent to
the release of such information as may be request ed.
(Emphasi s supplied).




and future incone. The Trial Court ruled that the Hospital
had not breached its contract with Plaintiff. It further
ruled that on this record the Hospital was inmune by virtue of
T.C. A 86-6-219.

The Board for Licensing of Health Care Facilities,
Tennessee Departnent of Health, (?BLHCF?), |icenses and
regul ates hospitals in Tennessee. BLHCF requires all |icensed
hospitals to adopt bylaws setting forth due process procedures
for depriving a physician of staff nenbership or clinica
privileges. Tenn. Admin. Conp. 81200-8-3-.02(2)(a). These
byl aws serve as an enforceabl e contract between the physician
and hospital. Lew sburg Conmunity Hospital v. Al fredson, 805
S.W2d 756 (Tenn. 1991).

The rel evant byl aws of the Hospital state that:

Article I'l'l Menbership; Section 2: Terns of
appoi nt nent

A. Initial appointnents and reappoi ntnents to
the Medical Staff shall be made by the governing
board. The governing body shall act on
appoi ntments, reappoi ntnents or revocations only
after there has been a recommendati on fromthe
Medi cal Staff as provided in these Byl awns.

D. Every application and reapplication for
staff appoi ntnment shall be signed by the applicant
and shall contain the applicant’s specific
acknow edgnent of every Medical Staff nenber’s
obligations to provide continuous care and
supervision of his patients, to abide by the Medical
Staff Bylaws, Rules and Requl ati ons, to accept
commttee assignnents and to accept consultation
assignnents. Further, he agrees to the rel ease of
information regarding disciplinary action taken and
information on his nmedical qualifications and
performance, and to the release fromliability those
involved in giving or acquiring such infornation.
Each applicant shall present evidence of current
licensure, relevant training and/ or experience,
current conpetence, health status and adequate
professional liability insurance.




E. Should the Board of Directors wsh to take
the initiative by refusing to reappoint any nenber,
it shall advise the Medical Staff, stating reasons
and asking for recommendations as to further action.

F. In no case shall the Board of Directors
take action on an application, refuse to renew an
appoi ntnent, or cancel an appointnment previously
made w t hout conference with the Medical Staff.

Final responsibility for appointnment or cancellation
of an appointnent nust rest with the Board of
D rectors.

Section 3: Procedure for appointnment

A.  Application for nmenbership on the Medi cal
Staff shall be presented in witing to the Chief
Executive Oficer on the prescribed form which shal
state the qualifications of the applicant and nust
include letters of reference . . . [h]e shal
further agree to abide by these Byl aws, Rul es and
Regul ations . . ._[t]lhe applicant shall have 60 days
to furnish said docunentation. At that tinme, if his
file is not conplete, he will not be considered for
review by the Credentials Conmttee and al
privileges will be imediately suspended. Any
exceptions to this tinme limt shall be granted
t hrough witten consent of the Chief Executive
Oficer, Chief of Staff, and Chief of Service.

B. The application will be referred by the
Chi ef Executive Oficer to the Credentials Committee

which will investigate the character
qualifications, and standing of the applicant using
the same procedural limtations and rights to a

hearing as provided in Article V and VI of the
Bylaws. A review by the Chief of the Departnent in
which the applicant is applying will be acconplished
before the application is sent to the Credentials
Conmi tt ee.

C. The Board of Directors acting on
credentials shall either accept the reconmendation
of the Executive Commttee of the Medical Staff or
shall refer it back for further consideration. In
the latter case, the Board of Directors shal
instruct its secretary of state to the Executive
Commttee of the Medical Staff its reasons for such
act i on.

E. By applying for appointnent to the Medica
Staff, each applicant thereby (1) signifies his
W llingness to appear for interviews in regard to
his application, (2) authorizes the hospital to
consult with nenbers of the Medical Staff of other
hospitals with which the applicant has been
associated and with others who may have infornmation
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bearing on his conpetence, character and ethica
gualifications, (3) consents to inspection by the
hospital or its designees of all records and
docunents that may be material to an eval uation of
hi s professional qualifications and conpetence to
carry out the clinical privileges he requests as
wel |l as of his noral and ethical qualifications for
staff nmenbership, (4) releases fromany and al
liability any representatives of the hospital and/or
Its Medical Staff for any acts performed in good
faith and without malice in connection with

eval uation of the applicant and his credentials, and
(5) releases fromany and all liability al

i ndi vi dual s and organi zati ons who provide
information to the hospital in good faith and

wi t hout malice concerning the applicant’s
conpetence, ethics, character and ot her
qualifications for staff appointnent and cli nical
privileges, including otherw se privileged or
confidential information.

Section 4. Reappointnents

A. The Credentials Conmittee shall review all
pertinent information avail able on each
practitioner’s birth nonth for the purpose of
determning its recomendation for reappointnents to
the Medical Staff and for the granting of clinical
privileges for the ensuing period and shall transmt
Its recommendations in witing to the Executive
Conmittee of the Medical Staff with a copy to the
affected practitioner. The Credentials Conmttee
may request information fromother area hospitals
regarding patient care activities. A review of the
practitioner’s health status shall be included in
t he reapprai sal process by the Credentials
Committee. |If the practitioner is dissatisfied with
the recommendati on, he may within ten (10) days
request a hearing and proceedi ngs under Article VI
[ Hearing and Review] of these bylaws. If no request
I's made, the recommendation shall be conclusively
deened to be acceptable to the practitioner.

B. Prior to the nonthly governing neeting the
Executive Conmttee of the Medical Staff shall nmake
witten recommendations to the governing body,

t hrough the Chief Executive Oficer, concerning the
reappoi ntnent and/or clinical privileges of each
practitioner then schedul ed for periodic

r eappoi nt ment .

Article IV dinical Privileges; Section 1: Cinical Privileges
Restri ct ed.

B. Every initial application for staff
appoi ntnent nust contain a request for the specific
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clinical privileges desired by the applicant. The
eval uati on of such requests shall be based upon the
applicant’s education, training, experience,
denonstrated conpetence, references and ot her

rel evant information, including an appraisal by the
clinical departrment in which such privileges are
sought. The applicant shall have the burden of
establishing his qualifications and conpetency in
the clinical privileges he requests.

C. Periodic redeterm nation of clinical
privileges and the increase or curtailnment of same
shall be based upon the direct observation of care
provi ded, review of the records of patients treated
in this or other hospitals and review of the records
of the Medical Staff which docunent the eval uation
of the nenber’s participation in the delivery of
nedi cal care.

Byl aws of East Tennessee Bapti st Hospital Medical and Dent al
Staff, 1992 (enphasis added).
The Rul es and Regul ati ons governing the Hospital
Staff state in part:
Article I'l Adm ssion and D scharge of Patients .
3. Each nmenber of the Medical Staff shall nane
anot her nenber of the Medical Staff who in his

absence may be called to attend patients in case of
emer gency.

Rul es and Regul ati ons of East Tennessee Bapti st Hospital
Medi cal and Dental Staff, 1992 (enphasis added).

Plaintiff noved for partial summary judgnment on the
i ssue of contractual liability. He argued that he was
justified in refusing to nane a staff physician to cover him
because this request had never been made of him before and it
was not required by the Bylaws. He further argues that the
Hospital made this request as a ploy, because it knew that
there were a Iimted nunber of orthopedic specialists and knew
that they would refuse to cover for plaintiff.

He al so argues that he was justified in refusing to
sign another release for Park West, in light of his litigation
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with that hospital. He therefore asserts that Bapti st
Hospital breached its bylaws by allowing the Credentials
Commttee to termnate his privileges at the hospital. He
points to Article Il, 8 (A) & (F), which indicate that the
Board of Directors nust make that deci sion.

The Trial Judge exam ned the Byl aws and Regul ati ons
and determned that plaintiff had agreed to rel ease
i nformati on regarding his performance and to authorize the
Hospital to consult with other hospitals with which the
appl i cant has been associated. He found that the offer to
appear before the Commttee and supply nenbers with any
i nformati on they sought about his activities at Park Wst did
not constitute substantial conpliance. The Court held that
plaintiff’s refusal to execute a release had resulted in an
i nconpl ete application, which allowed the Hospital to suspend
plaintiff’s privileges. The Court also found that plaintiff’s
argunment that he was deprived of a hearing before the
Executive Conmttee was not neritorious, in light of his
failure to make any request for review per Bylaw Article VI.

Summary judgnent is appropriate where there is no
genui ne i ssue of material fact and the noving party is
entitled to judgnent as a matter of law T.R C P. Rul e 56.083;
Al exander v. Menphis Individual Practice Assoc., 870 S.W2d
278 (Tenn. 1994). It is not disputed that plaintiff did not
name a physician who was acceptable to the hospital and would
not sign the second release form The di sagreenent centers on
whet her these circunstances constituted a violation of the
contract by the hospital. The interpretation of a contract is
a question of law, for which our standard of review is de novo
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with no presunption of correctness. T.R A P. 13(d); Rapp
Const. Co. v. Jay Realty Co., 809 S.W2d 490, 491 (Tenn. App.
1991).

By applying for hospital privileges, plaintiff
agreed to abide by the Byl aws and Rul es and Regul ati ons,

Byl aws, Article Ill, 8 2(D). The Rules require that plaintiff
provi de the specific name of a staff physician to cover his
patients in his absence. Rules and Regul ations, Article II,
83. However, plaintiff appears to have net this requirenent.
He provided the name of Dr. Natel son, a nenber of the Bapti st
Hospital Staff. The defendant’s argunent that the doctor is
not acceptabl e because Dr. Natel son is not an orthopedic
doctor nust fail. The rules include no requirenent that the
covering physician have the sane specialty as the primry
physi ci an.

However, we conclude, as did the Trial Judge, that
def endant was justified in refusing to consider plaintiff’'s
application. The Bylaws require that ?[t]he Credentials
Comm ttee may request information fromother area hospitals
regardi ng patient care activities.? Bylaws, Article V, 84(A).
Plaintiff’s subm ssion of an application authorized the
Hospital to consult with other hospitals with which he had
been associated. Bylaws, Article V, 83(E)(2). He also agreed
to the release of information regarding ?disciplinary action
taken and information on his medical qualifications and

performance.? Bylaws, Article Ill, 82(D). His refusal® to

® His assertion that he fulfilled his obligation to sign the rel ease

in September 1991 and that it was unreasonable to ask himto sign
another in the mddle of 1992 ignores the fact some measure of the del ay
in processing his application was his responsibility.
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rel ease this information from Park West, therefore,
contradi cted his obligations under his contract with
def endant .

Plaintiff’s offers to present docunents and appear
before the Conmttee to explain the situation, instead of
signing the rel ease of information from Park West, were
insufficient. It was not unreasonable for defendant to refuse
to accept plaintiff’s version of his revocation at Park West.
Wthout Park West’s input, the Credentials Commttee did not
have a fully infornmed basis on which to make its
recomendation to the Medical Staff Executive Committee.

Wil e the Bylaws state that the Board of Directors
must make the final decision to cancel an appoi ntnent,
plaintiff’s staff privileges had expired, and the statenent
assunes that a conpleted application has been offered, as a
condition precedent to an assessnent by the Board. See Evers
v. Edward Hospital Association, 617 N E 2d 1211, 1219
(1. App. 1993). (Application for medical staff nenbership
clearly required the plaintiff to assist in gathering
information to determ ne his qualifications, therefore
plaintiff physician’s failure to sign an unconditional release
of information froma previous enployer rendered his
application inconplete. Since conpletion of the application
was found to be a condition precedent to the contract, the
trial court’s dism ssal of the action for failing to state a
cause of action was affirned.) Plaintiff did not offer a
conpl ete application and def endant was not under its byl aws,
required to process an inconplete application.

The Trial Court, after his ruling on the issue of
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contractual liability, noted:

t he defendant takes the position that not only was

there no breach of contract, a position wth which

the Court does now agree, but that the defendant is

i mmune fromsuit because of the provisions of the

Tennessee Peer Review Statute.

It is probably not necessary for the Court to dea

at length wth those issues. But suffice it to say,

the Court feels constrained to nake some comments

about deci sions taken by the parties with respect to

t hat st at ute.

Courts should avoid dealing with constitutional
guestions abstractly or issuing advisory opinions. State v.
King, 635 S.W2d 113, 114 (Tenn. 1982).

W affirmthe Trial Court’s judgnent that there is
no material evidence that the contract between the parties had
been breached, and the action should not proceed based on
contractual liability. Accordingly, we do not reach the
remai ni ng i ssues rai sed on appeal but vacate the Trial Court’s
further rulings as being unnecessary to judgnent.

The cost of the appeal is assessed to the plaintiff, and the

cause renmanded.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.
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Don T. McMirray, J.
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