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This suit finds its genesis in a January 14, 1994, fire
that substantially danaged the nobile honme of the plaintiff,
Linda Faith Catlett. M. Catlett filed a conplaint against two
i ndi vi dual s and a nunber of conpanies, including the defendant
Uni t ed Conpani es Fi nancial Corporation (United), seeking to
recover for |osses suffered as a result of the fire. Her
conpl ai nt agai nst United, the holder of the nortgage debt on her

property, also sought a declaration that her obligation to United

had been satisfied in full. United filed a counterclaim which,
anong ot her requests, prayed that it “be permtted . . . to
enforce its . . . lien against” the plaintiff’s property. The

Chancel l or held that the plaintiff could not recover a nonetary
j udgnment against United. Anong other rulings, sone of which are
not relevant to this appeal, the Chancellor accredited the
testinmony of the plaintiff and consequently found that “w ongful
conduct” on the part of United “bars it fromrecovery agai nst the
plaintiff for any deficiency” on the nortgage debt. The
Chancel l or found that the evidence indicated United could have
and shoul d have recovered sufficient proceeds from an insurance
policy issued by Bal boa Life and Casualty Insurance Conpany

(Bal boa) to pay the nortgage debt in full. United appeal ed,
arguing that the Chancellor erred when he dismssed its

counterclaimseeking to enforce the lien of its nortgage.

In August, 1992, Ms. Catlett net with Steve Qutl aw of
United and requested a | oan to consolidate the existing nortgages

on her nobile honme and I ot. Based upon an appraisal of $66, 200,



United agreed to | oan her $49,600. M. Qutlaw advised M.
Catlett that the lender required that the property be insured by
a casualty policy. According to Ms. Catlett, M. Qutlaw agreed,
at her request, to obtain insurance for her. He told her that a
portion of her |oan paynment would cover the prem umfor the

i nsur ance.

United proceeded to acquire insurance through Bal boa.?
The Bal boa i nsurance policy provides coverage for physical |oss
or danage to structures on the property; however, it does not
cover contents. M. Catlett testified that she had understood
she was receiving “full coverage insurance”, i.e., insurance
against fire, theft, and accident, on the nobile hone as well as
her contents. M. Qutlaw s testinony on this point was sonewhat
conflicting. He first stated that he did not renenber what he
had told Ms. Catlett about the kind of insurance United intended
to purchase; however, he then testified that he generally advi ses
borrowers to obtain separate coverage for their persona
property, and that he had inforned Ms. Catlett that the Bal boa

i nsurance woul d cover only structures.?

In Septenber, 1993, a year after the |oan was nade, Ms.
Catlett received a letter from United describing the policy that
it had obtained through Bal boa. The letter, which is also

referred to in the record as a “notice of coverage”, provides

%Xiginally named as a defendant in this case, Balboa settled with Ms.
Catlett, and her conpl aint against the insurance conmpany was dism ssed by
agreenment .

2The Chancel |l or believed Ms. Catlett’'s version of her discussions with

M. Outlaw; however, this determ nation of credibility is not directly
pertinent to the basis of our judgment in this case.
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that the policy only insures agai nst physical damage to
structures, and not danamge to personal property. M. Catlett
contends that this was the first tinme she was aware that she did
not have “full coverage.” After receiving the letter, M.

Catl ett sought additional coverage, but due to a famly crisis,
she was unable to apply for new coverage until the foll ow ng
January. On January 13, 1994, she signed an application with an
I nsurance agent, Doug Chinery doi ng business as Ham | ton Pl ace

| nsurance, ® and paid her initial premium The follow ng day, her
honme was substantially damaged in a fire caused by an el ectrica

mal f uncti on.

A clains adjuster, who was contacted by the adjuster
retai ned by Bal boa, determ ned that the cost to repair the danmage
to the nobile honme was $49, 242.47. Ms. Catlett was told that the
Bal boa policy required that she continue to nake paynents to
United while repairs were being made, and that Bal boa woul d not
pay the total anmpunt of the loss until the hone was rebuilt. M.

Catlett refused to have the damage repaired.

United received a paynent on the policy from Bal boa in
t he anount of $32,467.43. United then sought to enforce its
nortgage lien in order to recover the balance of Ms. Catlett’s
obligation. United clains that it is entitled to recover
$19, 297. 84, representing the bal ance of the |loan, interest and
attorney fees. As noted earlier, the Chancell or disagreed and

found that United was not entitled to any relief, due in part to

W . chi nery was al so a defendant in this case. The trial court awarded

Ms. Catlett a judgnment against himfor $19, 750. M. Chinery did not appeal.
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his finding that United should have recovered the full anount of

t he bal ance of the Catlett obligation from Bal boa.

In this non-jury case, our review is de novo upon the
record with a presunption of correctness as to the trial court’s
findings, unless the preponderance of the evidence is otherw se.
Rule 13(d), T.R A P.; Hackett v. Smth County, 807 S.W2d 695,
699 (Tenn. App. 1990); Smth v. Jarnagin, 436 S.W2d 310, 313

(Tenn. App. 1968).

The Chancellor’s holding that United was precluded from
recovering the balance of the loan from M. Catlett was based
primarily on four grounds: first, he found that United had had a
conflict of interest; that United wongly failed to act as M.
Catlett’s agent, as it had agreed to do, when it secured
i nsurance to protect its interest but not that of Ms. Catlett;
second, that it nmade certain msrepresentations to Ms. Catlett;
third, that United breached its obligation to Ms. Catlett to
obt ai n nmeani ngful insurance coverage on her behal f; and fourth,
that the evidence showed United was entitled to recover and
shoul d have recovered from Bal boa the full bal ance of the Catlett
obligation owng as of the date of the fire. Because we find
that the Chancellor’s fourth rationale is sufficient to sustain

his decision, we do not find it necessary to reach the other



bases of the court’s judgnent or the issues raised by United with

respect to those matters.*

A party seeking to enforce a nortgage obligation has
t he burden of proving the balance of the indebtedness. State v.
Hol | and, 367 S.W2d 791, 797 (Tenn. App. 1962). Thus, in order
to enforce its nortgage lien, United is required to prove by a
preponderance of the evidence that there is a bal ance owi ng on
the nortgage debt after application of the proceeds that were due
from Bal boa under the ternms of the fire insurance policy. W
find that the evidence does not preponderate against the
Chancellor’s determ nation that United failed to prove that there
was a bal ance due, i.e., failed to prove that it had recovered

all that it was entitled to recover under the Bal boa policy.

At the tinme of the fire, there was a bal ance due on M.
Catlett’s note of approximately $47,000. As previously noted,
t he amount paid by Bal boa was only $32,467.43. The notice of
coverage letter received by Ms. Catlett in Septenber, 1993,
provi des that the maxi num anount of coverage under the Bal boa
policy is $59,000. The policy contains the foll ow ng pertinent

provi si ons:

1. LIMTS OF RECOVERY

The maxi num anmount of coverage
applicable to a risk insured
her eunder shall be the net | oan

“on this de novo review, we are called upon to pass upon the correctness
of the trial court’s judgnment, and “not necessarily the reasoning enployed to
reach the result.” Shelter Insurance Conpanies v. Hann, 921 S. W 2d 194, 202
(Tenn. App. 1995).



bal ance or previous insured anmount
as reported by the I|nsured.

The liability of the conmpany shal
not exceed the | east of the
following after the applicable
deductible stated in this Policy:

A. The amount of coverage shown on
the coverage letter [i.e.

$59, 000] ;

B. The replacenent cost of that
part of the building or dwelling
and other structures for equival ent
construction and use on the sane
prem ses; or

C. The anobunt which it woul d cost
to repair or replace the damaged or
destroyed real property with
material of like kind and quality
within a reasonable tine after the
| oss.

The policy also provides that

[wW hen the cost to repair or replace the
damage is nore than $1000 or nore than 5% of
t he amount of insurance in this policy on the
bui | di ng, whichever is |less, [Balboa] wll
pay no nore than the actual cash value of the
damage until actual repair or replacenent is
conpl et ed.

Trudy Rushing of United testified that since M.
Catlett did not repair her nobile hone after the fire, Bal boa was
only obligated to pay the “repl acenent cost” and not the “actual
cash value.” She opined that this was the reason United accepted
$32,467. 43, the anobunt of the |oss determ ned by Bal boa. W find
her reasoning flawed and her justification for accepting the

| esser anpunt unpersuasi ve.

The Bal boa policy was obviously issued for the purpose

of giving United some neasure of protection with respect to the



recovery of its debt in the event of a fire or other specified
casualty event. At a mninum Bal boa was obligated under the
policy for the |l esser of four anpunts: $59, 000; “replacenent
cost”; “cost to repair or replace”; or the balance of the | oan at
the time of the casualty event. Neither “replacenent cost” nor
“cost to repair or replace” are defined in the policy. Wile
they are stated separately, they both include the concept of

repl acenent cost. One uses the word “replace”; the other uses a
derivative of the word. In our opinion, the provision is

anbi guous. That anmbiguity is to be construed agai nst the drafter
of the policy, Balboa. See Gedig v. Tennessee Farners Mitual

| nsurance Conpany, 891 S.W2d 909, 912 (Tenn. App. 1994).

Because of this anmbiguity, we find that United was entitled to
the | esser of three anpbunts--$59,000, the cost to rectify the
damage done by the fire, or the balance of the loan. Wile the
policy may have attenpted to state a fourth alternative, it

failed to do so in an intelligible manner.

The Chancel | or apparently concluded that $49, 242. 47,
the cost to repair the fire-damged portion of the nobile hone,
or the bal ance due on the Catlett obligation, whichever anount
was | ess, was the amount to which United was entitled under the
terms of the policy. The appellant is not correct when it argues
t hat Bal boa did not have to pay anything until the plaintiff
repaired the structure. That is not what the policy says. The
policy clearly provides that the insurer will pay “no nore than
t he actual cash value of the damage until actual repair or
repl acenent is conpleted.” (Enphasis added). The plaintiff is

not contendi ng that Bal boa shoul d have paid “nore”; but rather



that it should have paid the “actual cash value of the damage,”
or the | oan bal ance, whichever was |less. Since the cost of
repairing the structure was $49, 242. 47, the evi dence does not
preponder ate agai nst the Chancellor’s finding that United failed
to show that the full anpbunt of its nortgage |oan due at the tine
of the fire, i.e., approximtely $47,000, was not covered by the
Bal boa policy. The plaintiff should not be penalized because
United failed to recover an amount sufficient to pay its loan in
full--a recovery to which United was entitled under the terns of

t he Bal boa policy.

There is no indication in the record that United
conducted any i ndependent investigation or calculation of the
amount of the loss, or the correct ampbunt due under the policy.
In fact, Ms. Rushing stated that United conpletely “relied on
Jack How ett,” the adjuster hired by Bal boa, who pegged the |oss
at $32,467.43. She was unaware whet her anyone at United had even
read the policy to check the accuracy of Howl ett’s cal cul ations
or to make any assessnent of their own as to the anmobunt owed by
Bal boa. In fact, there is no evidence that anyone at United

questioned Howl ett’s determnation in any way.

Furthernore, the record offers little indication as to
who at United was responsible for accepting Bal boa’s offer of
$32,467. 43 as paynent on the claim M. Rushing stated her
belief that Dale Quick, a senior vice president at United, had
reached an agreenent with Bal boa to accept that anount. M.

Qui ck, however, testified that he had not spoken with anyone at

Bal boa about adjusting the loss, and that he did not know who at



United had reached the agreenment with Bal boa. Quick did sign a
hol d harm ess agreenent on behalf of United, which was provided
to Bal boa “so that the | oan would be paid off.” He testified
that he signed the agreenent only in his capacity as an officer
of the corporation, and that he had no know edge of the
surroundi ng circunmstances. Thus, we are left with the fact that
United accepted the anobunt of $32,467.43 from Bal boa, but with no
satisfactory explanation as to why it did not recover the ful

anount due and owing on the nortgage at the tinme of the fire.

G ven the lack of proof on this issue, we cannot
conclude that the evidence preponderates against the Chancellor’s
findings. There is substantial evidence to suggest that United
was entitled to recover the full balance of Ms. Catlett’s |oan
under the Bal boa insurance policy. Therefore, the Chancell or
properly concluded that United had not carried the burden of
proof necessary to recover the bal ance of the nortgage, and
enforce its lien. Because we find this rationale sufficient to
sustain the Chancellor’s decision, we deemit unnecessary to
consi der his additional findings, which involve the
representations made by United to Ms. Catlett with regard to the
extent of coverage, and the obligation of United to secure

meani ngf ul coverage on her behal f.

The evi dence does not preponderate agai nst the
Chancellor’s determ nation that United should not be permtted to
enforce the lien of its nortgage. |If there is no bal ance due on

the | oan, there can be no I|ien.
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The judgnent of the trial court is affirned. Costs on
appeal are assessed to the appellant. This case is remanded to
the trial court for enforcenment of its judgnent and col |l ection of

costs assessed there, pursuant to applicable |aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Cifford E. Sanders, Sp. J.
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