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OP1 NI ON

McMurray, J.

These consolidated cases present two common issues for our
determnation. In each case, the trial court dismssed the
conpl ai nt whi ch sought damages for defamation. The court deter-
mned that the plaintiff, a public school teacher, was a public
official for the purposes of the |aw of defamation. The court
further found that the conplaints did not state a cause of action
for defamation against a public official. W affirmthe judgnent

of the trial court.

The i1 ssues before us are as foll ows:

1. Is a public school teacher a public official?

2. Does the conplaint state a cause of action even if
a public school teacher is a public official?



W will discuss the issues in order. There is no authority
fromthis jurisdiction cited by either party and our research has
reveal ed none where the precise question presented here has been

addressed, i.e., is a teacher a "public official."”

Nati onwi de, a wide split of authority exists regarding the
question of whether a public school teacher is a public official

within the meaning of New York Times v. Sullivan, 376 U.S. 254, 84

S. . 710, 11 L. Ed. 2d 686 (1964).' See, e.g., Franklin v. lLodge

1108, Benevolent and Protective Order of Elks, 97 Cal. App. 3d 915,

159 Cal. Rptr. 131 (1979); and True v. lLadner, 513 A 2d 257 (Me.

1986); Richnond Newspapers, Inc. v. Lipsconb, 234 Va. 277, 362

S.E.2d 32, 36 (1987). These cases held that a public school
teacher was not a public official within the neaning of the New

York Tines rule. On the other hand, Basarich et al., v. Rodeghero,

et al., 24 1ll. App. 3rd 889, 321 N E 2d 739 (1974); Elstrom v.

| ndependent School District No. 270, 533 NW2d 51 (Mnn. App

1995) and Kelley v. Bonney, et al., 221 Conn. 549, 606 A 2d 693

(1991) each held that a public school teacher was a public official

within the nmeaning of the New York Tines rule.?

lThe New York Tinmes Rule is stated as foll ows:

"The constitutional guarantees require ... a federal rule that prohibits a
public official fromrecovering danages for a defamatory fal sehood relating to his
of ficial conduct unless he proves that the statenent was made with "actual malice"

- that is, with know edge that it was false or with reckl ess disregard of whether
it was fal se or not."

>This is by no means neant to be a conplete listing of cases so hol ding.
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While, as noted, our courts have not addressed the precise
I ssue presented here, we feel that under the direction of the U. S
Suprene Court and other cases in this jurisdiction, it is unneces-
sary to go outside our own jurisprudence to find applicable

authority that a teacher is a public official. |In Rosenblatt v.

Baer, 383 U S. 75, 15 L.Ed.2d 597, 86 S. C. 669, (1965) we find

the foll ow ng gui dance:

W remarked in New York Tinmes that we had no
occasi on "to determ ne how far down into the | ower ranks
of governnent enpl oyees the 'public official' designation
woul d extend for purposes of this rule, or otherwise to
speci fy categories of persons who would or would not be
included.” (Citations omtted.) No precise |lines need be
drawn for the purpose of this case. The notivating force
for the decision in New York Tines was twofold. W
expressed "a profound national commtnent to the princi-
pl e that debate on public issues should be uninhibited,
robust and w de-open, and that [such debate] may well
i nclude vehenent, caustic, and sonetines unpleasantly
sharp attacks on government and public officials.”
(GCtations omtted.) Thereis, first, a strong interest
in debate on public issues, and, second, a strong
interest in debate about those persons who are in a
position significantly to influence the resolution of
these issues. Criticism of governnent is at the very
center of the constitutionally protected area of free
di scussion. Criticismof those responsible for govern-
nment operations nust be free, lest criticismof govern-
ment itself be penalized. It is clear, therefore, that
the "public official” designation applies at the very
| east to those anong the hierarchy of governnent enpl oy-
ees who have, or appear to have, substantial responsibil -
ity for or control over the conduct of governnental
affairs.

Rosenbl att, 15 L.Ed. 597, 605.



Rosenbl att further cautions that whether a person is a public
official should not be answered by reference to state-law stan-

dards. Rosenblatt, 15 L. Ed. 597, 604. W understand this to nean

that states cannot be nore restrictive than the United States Con-
stitution requires in determining who is a public official,
however, states can be less restrictive. Therefore, states can
reach lower into the governnental hierarchy than that which is
required by the United States Constitution and | esser officers or

enpl oyees can be designhated "public officials.”

So long as they do not inpose liability wthout
fault, the States may define for thenselves the appro-
priate standard of liability for a publisher or broad-
caster of defamatory fal sehood which injures a private
i ndi vi dual and whose substance nmakes substanti al danger
to reputation apparent.

CGertz v. Robert Wlch, Inc., 94 S. C. 2997, 41 L. Ed.2d 789
(1974).

The leading case in this jurisdiction is Press, Inc. V.

Verran, 569 S.W2d 435 (Tenn. 1978). |In Verran, the Suprene Court

in holding that a junior social worker was a public official noted:

Wiile the aw of |ibel has now been federalized, or at
| east constitutionalized in substantial part under the
federal constitution, we consider the provisions of
Tennessee's constitution to be both rel evant and signifi -
cant. Section 19, Article | reads, in pertinent part:

That the printing presses shall be free to
every person to examne the proceedings of the
Legi sl ature; or of any branch or officer of the
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governnent, and no |aw shall ever be nade to re-
strain the right thereof. The free conmuni cati on of
t houghts and opinions, is one of the invaluable
rights of man, and every citizen nmay freely speak,
wite, and print on any subject, being responsible
for the abuse of that liberty.

To the extent of this controversy this is a substan-
tially stronger provision than that contained in the
First Anmendnent to the Federal Constitution ("Congress
shall make no law ... abridging the freedom... of the
press”) inthat it is clear and certain, |eaving nothing
to conjecture and requiring no interpretation, construc-
tion or clarification.

This mandate of Tennessee's Constitution requires
that any infringenent upon the "free communication of
t hought s" and any stunbling bl ock to the conpl ete freedom
of the press "to exam ne [and publish] the proceedings

of any branch or officer of the governnent"” is
regarded as constitutionally suspect, and at the very
threshold there is a presunption against the validity of
any such i npedi nent.

But it does not constitutionalize false and mali -
cious defamations, and publishers are answerable for
abuse. W equate "abuse of that liberty," as used in our
constitution, with the phrase "actual nmalice" as used in
New Yor Kk Ti mes.

S. W 2d 435, 441.

Verran is further instructive:

VWiile the term "public official" has not been

defined with precision, it causes us no particular
concern. GCenerally the title and nature of the office
will provide the answer. However, we find nothing

magi cal , nysterious or nystical in the term nol ogy. The
occupant of any position in any branch of governnent who
exerci ses any public function is subject to the New York
Times rule as to all conduct in his official capacity or
as to any conduct that m ght adversely affect his fitness
for public office, if he has or "[appears] to the public
to have, substantial responsibilities for or control over
t he conduct of governnmental affairs."” Rosenblatt, supra.




Thi s does not necessarily apply only to high public
position. Any position of enploynent that carries with it
duties and responsibilities affectingthe lives, liberty,
noney or property of a citizen or that may enhance or
di srupt his enjoynent of life, his peace and tranquility,
or that of his famly, is a public office within the
meani ng of the constitutional privilege.

569 S. W 2d 435, 441.

There is other authority in Tennessee which we find persua-

sive. See Ferquson Vv. Union City Daily Messenger, Inc., 845 S. W 2d

162 (Tenn. 1992), in which the court held a county purchasi ng agent

to be a public official; More v. Bailey, 628 S.W2d 431 (Tenn

App. 1981) in which a county environmentalist for the State
departrment of Health was found to be a public official; and Lyons
v. State, 1993 W. 414840 an unreported opinion from this court
filed at Nashville, OCctober 20, 1993, in which a corrections
officer was |ikew se found to be a public official. I n Juni or -

Spence v. Keenan, 1990 WL 17241, an unreported opinion of this

court, filed at Nashville, February 28, 1990, the court addressed
the issue of whether the principal of a high school was a public

official. The court answered in the affirmative stating:?®

*We should note that our Suprenme Court in Verran, expressly adopted Section
580A, Restatenent (Second) of Torts (1977) as the standard for judging the
defamati on of a public official. That standard is as follows:

§ 580A. Defamation of Public Official or Public Figure. One who publishes a false
and defamatory communi cati on concerning a public official or public figure inregard
to his conduct, fitness or role in that capacity is subject to liability, if, but
only if, he

(a) knows that the statenent is false and that it defanes the other person
or

(b) acts in reckless disregard of these matters
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Al 't hough there are no Tennessee cases involving
principals or teachers, the reasoning of the Verran case
applies to Dr. Sanella Junior-Spence who was, to the
students and parents she dealt with, an authority figure
and a governnent representative. Moreover, her actions
affect the taxpayers in Tennessee.

In our view, the above statenent can be applied equally to a
public school teacher. Therefore, we concur with the findings of

the trial courts that the plaintiff is a public official.

The second issue requires an examnation of plaintiff's
conplaint as anended to determ ne whether it contains sufficient
allegations to state a cause of action against a public official.
In his conplaint, the plaintiff generally alleges the statenents
which he attributes to the various defendants. O herwi se, the
conplaints in these two consol i dated cases are identical. The sole
al l egations in each conplaint attenpting to all ege actual nalice or
reckless disregard of the truth or falsity of the statenents

attributed to the defendants are:

Def endant s publi shed t he above nenti oned def amatory
statenents with reckless disregard for the truth of the
I nformati on published, and/or negligently, by failing to
check original arrest and court records and Tennessee
Code Annot at ed.

Plaintiff argues in his brief, wthout supporting authority,
t hat t he above al |l egations state a cause of action agai nst a public

of ficial because the defendants in failing to investigate the truth



or falsity of the statenents alleged to be defamatory, prior to
publication, constitutes reckless disregard for the truth or

falsity of the statenents. W respectfully disagree.

In Gertz v. Robert Welch, Inc, 418 U.S. 323 at 332, it was

expressly held that the "nere proof of failure to investigate,
wi t hout nore, cannot establish reckless disregard for the truth.
Rat her, the publisher nust act with a ' hi gh degree of awareness of

probable falsity."" (Ellipses in original and citations are
omtted). Plaintiff's conplaints fail to allege any facts which
woul d tend to show that the publishers of the statenents alleged to
be fal se, had any know edge of probable falsity. The conplaints
allege that "[t] here were no reasonabl e grounds for believing that
the msstatenents of fact ... were true.” Hence, under the
teachings of Gertz, assumng the allegations of the plaintiff,
w t hout nore, were true, the plaintiff would not be entitled to a

j udgnent agai nst the defendants.?

W recogni ze that with the adopti on of the Tennessee Rul es of
Cvil Procedure, effective January 1, 1971, the requirenents of
pl eading were greatly relaxed. "The Tennessee Rules of Civil

Procedure, while sinmplifying and liberalizing pleading, do not

4Interestingly, in Gertz, the defendant inplied that the plaintiff had a
crimnal record. The inplication was false. Here, the plaintiff conplains of
statenents stating or inplying that he had a crimnal record. The statenments and
inplications were also false. Further, in Gertz, the def endant published a picture
of the plaintiff with a caption which plaintiff deened to be defamatory. Here we
have a sim |l ar situation. The defendants published a picture of the plaintiff which
the plaintiff claims to be defamatory.



relieve the plaintiff in a tort action of the burden of averring
facts sufficient to show the existence of a duty owed by the
def endant, a breach of the duty, and damages resulting therefrom™

Swal lows v. Western Electric Co., 543 S.W2d 581 (Tenn. 1976). W

are of the opinion that plaintiff's conplaints fail to neet the
requirenents of Rule 8, Tennessee Rules of GCivil Procedure and

Swal | ows, supr a.

W affirmthe actions of the trial courts in dismssing both
cases. Costs of this appeal are taxed to the plaintiff and these

cases are remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGVENT

This appeal cane on to be heard upon the record from the
Circuit Courts of Ham |ton County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of the opinion that there

was no reversible error in the trial courts.

W affirmthe actions of the trial courts in dismssing both

cases. Costs of this appeal are taxed to the plaintiff and these

cases are remanded to the trial court.

PER CURI AM



