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O P I  N I  O N

Mc Mur r a y,  J .

The s e  c ons ol i da t e d c a s e s  pr e s e nt  t wo c ommon i s s ue s  f or  our

de t e r mi na t i on .  I n  e a c h c a s e ,  t he  t r i a l  c our t  di s mi s s e d t he

c ompl a i nt  whi c h s ought  da ma ge s  f or  de f a ma t i on.   The  c our t  de t e r -

mi ne d t ha t  t he  pl a i nt i f f ,  a  publ i c  s c hool  t e a c he r ,  wa s  a  publ i c

of f i c i a l  f or  t he  pur pos e s  of  t he  l a w of  de f a ma t i on.   The  c our t

f ur t he r  f ound t ha t  t he  c ompl a i nt s  di d not  s t a t e  a  c a us e  of  a c t i on

f or  de f a ma t i on a ga i ns t  a  publ i c  of f i c i a l .   We  a f f i r m t he  j udgme nt

of  t he  t r i a l  c our t .

The  i s s ue s  be f or e  us  a r e  a s  f ol l ows :

1. I s  a  publ i c  s c hool  t e a c he r  a  publ i c  of f i c i a l ?

2. Doe s  t he  c ompl a i nt  s t a t e  a  c a us e  of  a c t i on e ve n i f
a  publ i c  s c hool  t e a c he r  i s  a  publ i c  of f i c i a l ?
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Th e  Ne w Yor k  Ti me s  Ru l e  i s  s t a t e d  a s  f o l l o ws :

" Th e  c o n s t i t u t i o n a l  g u a r a n t e e s  r e q u i r e  . . .  a  f e d e r a l  r u l e  t h a t  p r o h i b i t s  a

p u b l i c  o f f i c i a l  f r o m r e c o v e r i n g  d a ma g e s  f o r  a  d e f a ma t o r y  f a l s e h o o d  r e l a t i n g  t o  h i s

o f f i c i a l  c o n d u c t  u n l e s s  h e  p r o v e s  t h a t  t h e  s t a t e me n t  wa s  ma d e  wi t h  " a c t u a l  ma l i c e "

- -  t h a t  i s ,  wi t h  k n o wl e d g e  t h a t  i t  wa s  f a l s e  o r  wi t h  r e c k l e s s  d i s r e g a r d  o f  wh e t h e r

i t  wa s  f a l s e  o r  n o t . "

2
Th i s  i s  b y  n o  me a n s  me a n t  t o  b e  a  c o mp l e t e  l i s t i n g  o f  c a s e s  s o  h o l d i n g .

3

We  wi l l  di s c us s  t he  i s s ue s  i n  or de r .   The r e  i s  no a ut hor i t y

f r om t hi s  j ur i s di c t i on c i t e d by e i t he r  pa r t y  a nd our  r e s e a r c h ha s

r e ve a l e d none  whe r e  t he  pr e c i s e  que s t i on  pr e s e nt e d he r e  ha s  be e n

a ddr e s s e d,  i . e . ,  i s  a  t e a c he r  a  " p ubl i c  of f i c i a l . "

Na t i onwi de ,  a  wi de  s pl i t  of  a ut hor i t y  e xi s t s  r e ga r di ng t he

que s t i on of  whe t he r  a  publ i c  s c hool  t e a c he r  i s  a  publ i c  of f i c i a l

wi t hi n t he  me a ni ng of  Ne w Yor k Ti me s  v.  Sul l i va n,  376 U. S.  254,  84

S.  Ct .  710,  11 L.  Ed.  2d 686 ( 1964) . 1  Se e ,  e . g . ,  Fr a nkl i n  v .  Lodge

1108,  Be ne vol e nt  a nd Pr ot e c t i ve  Or de r  of  El ks ,  97 Ca l .  App.  3d 915,

159 Ca l .  Rpt r .  131 ( 1979) ;  a nd Tr ue  v.  La dne r ,  513 A. 2d 257 ( Me .

1986) ;  Ri c hmond Ne ws pa pe r s ,  I nc .  v .  Li ps c omb,  234 Va .  277,  362

S. E. 2d 32,  36 ( 1987) .   The s e  c a s e s  he l d t ha t  a  publ i c  s c hool

t e a c he r  wa s  not  a  publ i c  of f i c i a l  wi t hi n t he  me a ni ng of  t he  Ne w

Yor k Ti me s  r ul e .   On t he  ot he r  ha nd,  Ba s a r i c h e t  a l . ,  v .  Rode ghe r o,

e t  a l . ,  24 I l l .  App.  3r d 889,  321 N. E. 2d 739 ( 1974) ;  El s t r om v.

I nde pe nde nt  Sc hool  Di s t r i c t  No.  270,  533 N. W. 2d 51 ( Mi nn.  App.

1995)  a nd Ke l l e y v.  Bonne y,  e t  a l . ,   221 Conn.  549,   606 A. 2d 693

( 1991)  e a c h he l d t ha t  a  publ i c  s c hool  t e a c he r  wa s  a  publ i c  of f i c i a l

wi t hi n t he  me a ni ng of  t he  Ne w Yor k Ti me s  r ul e . 2
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Whi l e ,  a s  not e d,  our  c our t s  ha ve  not  a ddr e s s e d t he  pr e c i s e

i s s ue  pr e s e nt e d he r e ,  we  f e e l  t ha t  unde r  t he  di r e c t i on of  t he  U.  S.

Supr e me  Cour t  a nd ot he r  c a s e s  i n  t hi s  j ur i s di c t i on,  i t  i s  unne c e s -

s a r y t o  go out s i de  our  own j ur i s pr ude nc e  t o  f i nd a ppl i c a bl e

a ut hor i t y  t ha t  a  t e a c he r  i s  a  publ i c  of f i c i a l .   I n  Ros e nbl a t t  v .

Ba e r ,  383 U. S.  75,  15 L. Ed. 2d 597,  86  S.  Ct .  669,  ( 1965)  we  f i nd

t he  f ol l owi ng gui da nc e :

We  r e ma r ke d i n  Ne w Yor k Ti me s  t ha t  we  ha d no
oc c a s i on " t o  de t e r mi ne  how f a r  down i nt o t he  l owe r  r a nks
of  gove r nme nt  e mpl oye e s  t he  ' publ i c  of f i c i a l '  de s i gna t i on
woul d e xt e nd f or  pur pos e s  of  t hi s  r ul e ,  or  ot he r wi s e  t o
s pe c i f y c a t e gor i e s  of  pe r s ons  who woul d or  woul d not  be
i nc l ude d. "  ( Ci t a t i ons  omi t t e d. )   No pr e c i s e  l i ne s  ne e d be
dr a wn f or  t he  pur pos e  of  t hi s  c a s e .   The  mot i va t i ng f or c e
f or  t he  de c i s i on i n  Ne w Yor k Ti me s  wa s  t wof ol d.   We
e xpr e s s e d " a  pr of ound na t i ona l  c ommi t me nt  t o  t he  pr i nc i -
pl e  t ha t  de ba t e  on publ i c  i s s ue s  s houl d be  uni nhi bi t e d,
r obus t  a nd wi de - ope n,  a nd t ha t  [ s uc h de ba t e ]  ma y we l l
i nc l ude  ve he me nt ,  c a us t i c ,  a nd s ome t i me s  unpl e a s a nt l y
s ha r p a t t a c ks  on gove r nme nt  a nd publ i c  of f i c i a l s . "
( Ci t a t i ons  omi t t e d. )   The r e  i s ,  f i r s t ,  a  s t r ong i nt e r e s t
i n de ba t e  on publ i c  i s s ue s ,  a nd,  s e c ond,  a  s t r ong
i nt e r e s t  i n  de ba t e  a bout  t hos e  pe r s ons  who a r e  i n  a
pos i t i on s i gni f i c a nt l y  t o  i nf l ue nc e  t he  r e s ol ut i on of
t he s e  i s s ue s .   Cr i t i c i s m of  gove r nme nt  i s  a t  t he  ve r y
c e nt e r  of  t he  c ons t i t ut i ona l l y  pr ot e c t e d a r e a  of  f r e e
di s c us s i on.   Cr i t i c i s m of  t hos e  r e s pons i bl e  f or  gove r n-
me nt  ope r a t i ons  mus t  be  f r e e ,  l e s t  c r i t i c i s m of  gove r n-
me nt  i t s e l f  be  pe na l i z e d.   I t  i s  c l e a r ,  t he r e f or e ,  t ha t
t he  " publ i c  of f i c i a l "  de s i gna t i on a ppl i e s  a t  t he  ve r y
l e a s t  t o  t hos e  a mong t he  hi e r a r c hy of  gove r nme nt  e mpl oy-
e e s  who ha ve ,  or  a ppe a r  t o  ha ve ,  s ubs t a nt i a l  r e s pons i bi l -
i t y f or  or  c ont r ol  ove r  t he  c onduc t  of  gove r nme nt a l
a f f a i r s .

Ros e nbl a t t ,  15 L. Ed.  597,  605.
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Ros e nbl a t t  f ur t he r  c a ut i ons  t ha t  whe t he r  a  pe r s on i s  a  publ i c

of f i c i a l  s houl d not  be  a ns we r e d by  r e f e r e nc e  t o  s t a t e - l a w s t a n-

da r ds .   Ros e nbl a t t ,  15 L.  Ed.  597,  604.   We  unde r s t a nd t hi s  t o  me a n

t ha t  s t a t e s  c a nnot  be  mor e  r e s t r i c t i ve  t ha n t he  Uni t e d St a t e s  Con-

s t i t ut i on r e qui r e s  i n  de t e r mi ni ng who i s  a  publ i c  of f i c i a l ,

howe ve r ,  s t a t e s  c a n be  l e s s  r e s t r i c t i ve .   The r e f or e ,  s t a t e s  c a n

r e a c h l owe r  i nt o t he  gove r nme nt a l  hi e r a r c hy t ha n t ha t  whi c h i s

r e qui r e d by t he  Uni t e d St a t e s  Cons t i t ut i on a nd l e s s e r  of f i c e r s  or

e mpl oye e s  c a n be  de s i gna t e d " publ i c  of f i c i a l s . "

So l ong a s  t he y do not  i mpos e  l i a bi l i t y wi t hout
f a ul t ,  t he  St a t e s  ma y  de f i ne  f or  t he ms e l ve s  t he  a ppr o-
pr i a t e  s t a nda r d of  l i a bi l i t y  f or  a  publ i s he r  or   br oa d-
c a s t e r  of  de f a ma t or y f a l s e hood whi c h i nj ur e s  a  pr i va t e
i ndi vi dua l  a nd  whos e  s ubs t a nc e  ma ke s  s ubs t a nt i a l  da nge r
t o r e put a t i on a ppa r e nt .

Ge r t z  v .  Robe r t  We l c h,  I nc . ,  94 S.  Ct .  2997,  41 L.  Ed. 2d 789
( 1974) .

The  l e a di ng c a s e  i n t hi s  j ur i s di c t i on i s  Pr e s s ,  I nc .  v .

Ve r r a n,  569 S. W. 2d 435 ( Te nn.  1978) .   I n Ve r r a n,  t he  Supr e me  Cour t

i n hol di ng t ha t  a  j uni or  s oc i a l  wor ke r  wa s  a  publ i c  of f i c i a l  not e d:

Whi l e  t he  l a w of  l i be l  ha s  now be e n f e de r a l i z e d,  or  a t
l e a s t  c ons t i t ut i ona l i z e d i n  s ubs t a nt i a l  pa r t  unde r  t he
f e de r a l  c ons t i t ut i on,  we  c ons i de r  t he  pr ovi s i ons  of
Te nne s s e e ' s  c ons t i t ut i on t o  be  bot h r e l e va nt  a nd s i gni f i -
c a nt .  Se c t i on 19,  Ar t i c l e  I  r e a ds ,  i n  pe r t i ne nt  pa r t :

 
Tha t  t he  pr i nt i ng pr e s s e s  s ha l l  be  f r e e  t o

e ve r y pe r s on t o  e xa mi ne  t he  pr oc e e di ngs  of  t he
Le gi s l a t ur e ;  or  of  a ny  br a nc h or  of f i c e r  of  t he
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gove r nme nt ,  a nd no l a w s ha l l  e ve r  be  ma de  t o  r e -
s t r a i n t he  r i ght  t he r e of .  The  f r e e  c ommuni c a t i on of
t hought s  a nd opi ni ons ,  i s  one  of  t he  i nva l ua bl e
r i ght s  of  ma n,  a nd e ve r y c i t i z e n ma y f r e e l y s pe a k,
wr i t e ,  a nd pr i nt  on a ny s ubj e c t ,  be i ng r e s pons i bl e
f or  t he  a bus e  of  t ha t  l i be r t y .

 
To t he  e xt e nt  of  t hi s  c ont r ove r s y t hi s  i s  a  s ubs t a n-

t i a l l y s t r onge r  pr ovi s i on t ha n t ha t  c ont a i ne d i n  t he
Fi r s t  Ame ndme nt  t o  t he  Fe de r a l  Cons t i t ut i on ( " Congr e s s
s ha l l  ma ke  no l a w . . .  a br i dgi ng t he  f r e e dom . . .  of  t he
pr e s s " )  i n t ha t  i t  i s  c l e a r  a nd c e r t a i n ,  l e a vi ng not hi ng
t o c onj e c t ur e  a nd r e qui r i ng no i nt e r pr e t a t i on,  c ons t r uc -
t i on or  c l a r i f i c a t i on.

 
Thi s  ma nda t e  of  Te nne s s e e ' s  Cons t i t ut i on r e qui r e s

t ha t  a ny i nf r i nge me nt  upon t he  " f r e e  c ommuni c a t i on of
t hought s "  a nd a ny s t umbl i ng bl oc k t o  t he  c ompl e t e  f r e e dom
of  t he  pr e s s  " t o  e xa mi ne  [ a nd publ i s h]  t he  pr oc e e di ngs
. . .  of  a ny br a nc h or  of f i c e r  of  t he  gove r nme nt "  i s
r e ga r de d a s  c ons t i t ut i ona l l y  s us pe c t ,  a nd a t  t he  ve r y
t hr e s hol d t he r e  i s  a  pr e s umpt i on a ga i ns t  t he  va l i di t y of
a ny s uc h i mpe di me nt .

 
But  i t  doe s  not  c ons t i t ut i ona l i z e  f a l s e  a nd ma l i -

c i ous  de f a ma t i ons ,  a nd publ i s he r s  a r e  a ns we r a bl e  f or
a bus e .  We  e qua t e  " a bus e  of  t ha t  l i be r t y , "  a s  us e d i n  our
c ons t i t ut i on,  wi t h t he  phr a s e  " a c t ua l  ma l i c e "  a s  us e d i n
Ne w Yor k Ti me s .

 569 S. W. 2d 435,  441.

Ve r r a n i s  f ur t he r  i ns t r uc t i ve :

Whi l e  t he  t e r m " publ i c  of f i c i a l "  h a s  n ot  be e n
de f i ne d wi t h pr e c i s i on,  i t  c a us e s  us  no pa r t i c ul a r
c onc e r n.  Ge ne r a l l y  t he  t i t l e  a nd na t ur e  of  t he  of f i c e
wi l l  pr ovi de  t he  a ns we r .  Howe ve r ,  we  f i nd not hi ng
ma gi c a l ,  mys t e r i ous  or  mys t i c a l  i n  t he  t e r mi nol ogy.  The
oc c upa nt  of  a ny pos i t i on i n  a ny br a nc h of  gove r nme nt  who
e xe r c i s e s  a ny publ i c  f unc t i on i s  s ubj e c t  t o  t he  Ne w Yor k
Ti me s  r ul e  a s  t o a l l  c onduc t  i n hi s  of f i c i a l  c a pa c i t y or
a s  t o  a ny c onduc t  t ha t  mi ght  a dve r s e l y a f f e c t  hi s  f i t ne s s
f or  publ i c  of f i c e ,  i f  he  ha s  or  " [ a ppe a r s ]  t o  t he  publ i c
t o ha ve ,  s ubs t a nt i a l  r e s pons i bi l i t i e s  f or  or  c ont r ol  ove r
t he  c onduc t  of  gove r nme nt a l  a f f a i r s . "  Ros e nbl a t t ,  s upr a .
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We  s h o u l d  n o t e  t h a t  o u r  Su p r e me  Co u r t  i n  Ve r r a n ,  e x p r e s s l y  a d o p t e d  Se c t i o n

5 8 0 A,  Re s t a t e me n t  ( Se c o n d )   o f  To r t s  ( 1 9 7 7 )  a s  t h e  s t a n d a r d  f o r  j u d g i n g  t h e

d e f a ma t i o n  o f  a  p u b l i c  o f f i c i a l .  Th a t  s t a n d a r d  i s  a s  f o l l o ws :

 

   §  5 8 0 A.  De f a ma t i o n  o f  Pu b l i c  Of f i c i a l  o r  Pu b l i c  Fi g u r e .  On e  wh o  p u b l i s h e s  a  f a l s e

a n d  d e f a ma t o r y  c o mmu n i c a t i o n  c o n c e r n i n g  a  p u b l i c  o f f i c i a l  o r  p u b l i c  f i g u r e  i n  r e g a r d

t o  h i s  c o n d u c t ,  f i t n e s s  o r  r o l e  i n  t h a t  c a p a c i t y  i s  s u b j e c t  t o  l i a b i l i t y ,  i f ,  b u t

o n l y  i f ,  h e  

( a )  k n o ws  t h a t  t h e  s t a t e me n t  i s  f a l s e  a n d  t h a t  i t  d e f a me s  t h e  o t h e r  p e r s o n ,

o r  

( b )  a c t s  i n  r e c k l e s s  d i s r e g a r d  o f  t h e s e  ma t t e r s .

7

 
Thi s  doe s  not  ne c e s s a r i l y  a ppl y onl y t o  hi gh publ i c

pos i t i on.  Any pos i t i on of  e mpl oyme nt  t ha t  c a r r i e s  wi t h i t
dut i e s  a nd r e s pons i bi l i t i e s  a f f e c t i ng t he  l i ve s ,  l i be r t y,
mone y or  pr ope r t y of  a  c i t i z e n or  t ha t  ma y e nha nc e  or
di s r upt  hi s  e nj oyme nt  of  l i f e ,  hi s  pe a c e  a nd t r a nqui l i t y ,
or  t ha t  of  hi s  f a mi l y,  i s  a  publ i c  of f i c e  wi t hi n t he
me a ni ng of  t he  c ons t i t ut i ona l  pr i vi l e ge .

569 S. W. 2d 435,  441.

The r e  i s  ot he r  a ut hor i t y  i n  Te nne s s e e  whi c h we  f i nd pe r s ua -

s i ve .   Se e  Fe r gus on v.  Uni on Ci t y Da i l y  Me s s e nge r ,  I nc . ,  845 S. W. 2d

162 ( Te nn.  1992) ,  i n  whi c h t he  c our t  he l d a  c ount y pur c ha s i ng a ge nt

t o be  a  publ i c  of f i c i a l ;  Moor e  v.  Ba i l e y ,  628 S. W. 2d 431 ( Te nn.

App.  1981)  i n  whi c h a  c ount y e nvi r onme nt a l i s t  f or  t he  St a t e

de pa r t me nt  of  He a l t h  wa s  f ound t o  be  a  publ i c  of f i c i a l ;  a nd Lyons

v.  St a t e ,  1993 WL 414840 a n unr e por t e d opi ni on f r om t hi s  c our t

f i l e d a t  Na s hvi l l e ,  Oc t obe r  20,  1993,  i n  whi c h a  c or r e c t i ons

of f i c e r  wa s  l i ke wi s e  f ound t o  be  a  publ i c  of f i c i a l .    I n  J uni or -

Spe nc e  v.  Ke e na n,  1990 WL 17241,  a n unr e por t e d opi ni on of  t hi s

c our t ,  f i l e d a t  Na s hvi l l e ,  Fe br ua r y 28,  1990,  t he  c our t  a ddr e s s e d

t he  i s s ue  of  whe t he r  t he  pr i nc i pa l  of  a  hi gh s c hool  wa s  a  publ i c

of f i c i a l .   The  c our t  a ns we r e d i n t he  a f f i r ma t i ve  s t a t i ng: 3
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Al t hough t he r e  a r e  no Te nne s s e e  c a s e s  i nvol vi ng
pr i nc i pa l s  or  t e a c he r s ,  t he  r e a s oni ng of  t he  Ve r r a n c a s e
a ppl i e s  t o Dr .  Sa me l l a  J uni or - Spe nc e  who wa s ,  t o  t he
s t ude nt s  a nd pa r e nt s  s he  de a l t  wi t h,  a n a ut hor i t y f i gur e
a nd a  gove r nme nt  r e pr e s e nt a t i ve .  Mor e ove r ,  he r  a c t i ons
a f f e c t  t he  t a xpa ye r s  i n  Te nne s s e e .

I n our  vi e w,  t he  a bove  s t a t e me nt  c a n be  a ppl i e d e qua l l y  t o  a

publ i c  s c hool  t e a c he r .   The r e f or e ,  we  c onc ur  wi t h t he  f i ndi ngs  of

t he  t r i a l  c our t s  t ha t  t he  pl a i nt i f f  i s  a  publ i c  of f i c i a l .

The  s e c ond i s s ue  r e qui r e s  a n e xa mi na t i on of  pl a i nt i f f ' s

c ompl a i nt  a s  a me nde d t o  de t e r mi ne  whe t he r  i t  c ont a i ns  s uf f i c i e nt

a l l e ga t i ons  t o  s t a t e  a  c a us e  of  a c t i on a ga i ns t  a  publ i c  of f i c i a l .

I n hi s  c ompl a i nt ,  t he  p l a i nt i f f  ge ne r a l l y a l l e ge s  t he  s t a t e me nt s

whi c h he  a t t r i but e s  t o  t he  va r i ous  de f e nda nt s .   Ot he r wi s e ,  t he

c ompl a i nt s  i n  t he s e  t wo c ons ol i da t e d c a s e s  a r e  i de nt i c a l .   The  s ol e

a l l e ga t i ons  i n e a c h c ompl a i nt  a t t e mpt i ng t o a l l e ge  a c t ua l  ma l i c e  or

r e c kl e s s  di s r e ga r d of  t he  t r ut h or  f a l s i t y  of  t he  s t a t e me nt s

a t t r i but e d t o  t he  de f e nda nt s  a r e :

De f e nda nt s  publ i s he d t he  a bove  me nt i one d de f a ma t or y
s t a t e me nt s  wi t h r e c kl e s s  di s r e ga r d f or  t he  t r ut h of  t he
i nf or ma t i on publ i s he d,  a nd/ or  ne gl i ge nt l y ,  by f a i l i ng t o
c he c k or i gi na l  a r r e s t  a nd c our t  r e c or ds  a nd Te nne s s e e
Code  Annot a t e d.

Pl a i nt i f f  a r gue s  i n  hi s  br i e f ,  wi t hout  s uppor t i ng a ut hor i t y ,

t ha t  t he  a bove  a l l e ga t i ons  s t a t e  a  c a us e  of  a c t i on a ga i ns t  a  publ i c

of f i c i a l  be c a us e  t he  de f e nda nt s  i n  f a i l i ng t o i nve s t i ga t e  t he  t r ut h
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I n t e r e s t i n g l y ,  i n  Ge r t z ,  t h e  d e f e n d a n t  i mp l i e d  t h a t  t h e  p l a i n t i f f  h a d  a

c r i mi n a l  r e c o r d .  Th e  i mp l i c a t i o n  wa s  f a l s e .   He r e ,  t h e  p l a i n t i f f  c o mp l a i n s  o f

s t a t e me n t s  s t a t i n g  o r  i mp l y i n g  t h a t  h e  h a d  a  c r i mi n a l  r e c o r d .   Th e  s t a t e me n t s  a n d

i mp l i c a t i o n s  we r e  a l s o  f a l s e .  Fu r t h e r ,  i n  Ge r t z ,  t h e  d e f e n d a n t  p u b l i s h e d  a  p i c t u r e

o f  t h e  p l a i n t i f f  wi t h  a  c a p t i o n  wh i c h  p l a i n t i f f  d e e me d  t o  b e  d e f a ma t o r y .   He r e  we

h a v e  a  s i mi l a r  s i t u a t i o n .   Th e  d e f e n d a n t s  p u b l i s h e d  a  p i c t u r e  o f  t h e  p l a i n t i f f  wh i c h

t h e  p l a i n t i f f  c l a i ms  t o  b e  d e f a ma t o r y .
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or  f a l s i t y of  t he  s t a t e me nt s  a l l e ge d t o be  de f a ma t or y,  p r i or  t o

publ i c a t i on,  c ons t i t ut e s  r e c kl e s s  di s r e ga r d f or  t he  t r ut h or

f a l s i t y of  t he  s t a t e me nt s .   We  r e s pe c t f ul l y di s a gr e e .

I n Ge r t z  v.  Robe r t  We l c h,  I nc ,  418 U. S.  323 a t  332,  i t  wa s

e xpr e s s l y he l d t ha t  t he  " me r e  pr oof  of  f a i l ur e  t o  i nve s t i ga t e ,

wi t hout  mor e ,  c a nnot  e s t a bl i s h r e c kl e s s  di s r e ga r d f or  t he   t r ut h.

Ra t he r ,  t he  publ i s he r  mus t  a c t  wi t h a  ' h i gh de gr e e  of  a wa r e ne s s   of

. . .  pr oba bl e  f a l s i t y. ' "  ( El l i ps e s  i n or i gi na l  a nd c i t a t i ons  a r e

omi t t e d) .   Pl a i n t i f f ' s  c ompl a i nt s  f a i l  t o a l l e ge  a ny f a c t s  whi c h

woul d t e nd t o  s how t ha t  t he  publ i s he r s  of  t he  s t a t e me nt s  a l l e ge d t o

be  f a l s e ,  ha d a ny knowl e dge  of  pr oba bl e  f a l s i t y .   The  c ompl a i nt s

a l l e ge  t ha t  " [ t ] he r e  we r e  no r e a s ona bl e  gr ounds  f or  be l i e vi ng t ha t

t he  mi s s t a t e me nt s  of  f a c t  . . .  we r e  t r ue . "   He nc e ,  u nde r  t he

t e a c hi ngs  of  Ge r t z ,  a s s umi ng t he  a l l e ga t i ons  of  t he  pl a i nt i f f ,

wi t hout  mor e ,  we r e  t r ue ,  t he  pl a i nt i f f  woul d not  be  e nt i t l e d t o a

j udgme nt  a ga i ns t  t he  de f e nda nt s . 4

We  r e c ogni z e  t ha t  wi t h t he  a dopt i on of  t he  Te nne s s e e  Rul e s  of

Ci vi l  Pr oc e dur e ,  e f f e c t i ve  J a nua r y 1,  1971,  t he  r e qui r e me nt s  of

pl e a di ng we r e  gr e a t l y  r e l a xe d.   " The  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  whi l e  s i mpl i f yi ng a nd l i be r a l i z i ng pl e a di ng,  do not



10

r e l i e ve  t he  pl a i n t i f f  i n  a  t or t  a c t i on of  t he  bur de n of  a ve r r i ng

f a c t s  s uf f i c i e nt  t o  s how t he  e xi s t e nc e  of  a  dut y owe d by t he

de f e nda nt ,  a  br e a c h of  t he  dut y,  a nd da ma ge s  r e s ul t i ng t he r e f r om. "

Swa l l ows  v.  We s t e r n El e c t r i c  Co. ,  543 S. W. 2d 581 ( Te nn.  1976) .   We

a r e  of  t he  opi ni on t ha t  pl a i nt i f f ' s  c ompl a i nt s  f a i l  t o me e t  t he

r e qui r e me nt s  of  Rul e  8 ,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  a nd

Swa l l ows ,  s upr a .

We  a f f i r m t he  a c t i ons  of  t he  t r i a l  c our t s  i n  di s mi s s i ng bot h

c a s e s .   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  pl a i nt i f f  a nd t he s e

c a s e s  a r e  r e ma nde d t o  t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge
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JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t s  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t s .

We  a f f i r m t he  a c t i ons  of  t he  t r i a l  c our t s  i n  di s mi s s i ng bot h

c a s e s .   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  pl a i nt i f f  a nd t he s e

c a s e s  a r e  r e ma nde d t o  t he  t r i a l  c our t .

                                 PER CURI AM


