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  O P I  N I  O N

    Godda r d,  P. J .  

I n  t hi s  bounda r y l i ne  di s put e  t he  Tr i a l  Cour t  

e s s e nt i a l l y  f i xe d t he  bounda r y l i ne  be t we e n pr ope r t y owne d by

Nor ma  C.  Tol l i ve r - - wi dow of  J ohn Tol l i ve r - - a nd t he i r  t wo

da ught e r s ,  J ohnni e  Wi l s on a nd Ve r a  Hoc ke t t ,  a nd pr ope r t y owne d by

Cl e o Ca r i c o,  a s  i ns i s t e d by Mr s .  Tol l i ve r  a nd he r  da ught e r s ,

whi c h pr ompt e d Mr s .  Ca r i c o t o  a ppe a l  a nd r a i s e  a s  he r  s i ngl e

i s s ue ,  whi c h we  r e - s t a t e ,  t ha t  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t

t he  Tr i a l  Cour t ' s  f i ndi ngs .

Two s e pa r a t e  s ui t s ,  whi c h we r e  c ons ol i da t e d a t  t he

t r i a l  l e ve l ,  s e e k a  de t e r mi na t i on a s  t o  t he  bounda r y l i ne s  of

pr ope r t i e s  owne d by t he  va r i ous  pa r t i e s  a nd a r e  t he  ba s i s  of  t hi s

a ppe a l .

The  f i r s t  s ui t  wa s  f i l e d on Se pt e mbe r  10,  1993,  by

Bi l l y E.  Ca l l  a nd wi f e  Be r ni c e  E.  Ca l l  a ga i ns t  Be t t y J o Se a t s  a nd

J uni or  Pa ul  Hol c ol m.   The  s e c ond s ui t  wa s  f i l e d on Fe br ua r y 15,

1994,  by Nor ma  C.  Tol l i ve r ,  wi dow of  J ohn Tol l i ve r ,  a nd t he i r  t wo

da ught e r s ,  J ohnni e  Wi l s on a nd Ve r a  Hoc ke t t  a ga i ns t  Cl e o Ca r i c o,

a f t e r  whi c h Mr s .  Ca r i c o f i l e d a  c ount e r - c ompl a i nt  a ga i ns t  Mr s .  

Tol l i ve r  a nd he r  da ught e r s .   
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At  t he  be gi nni ng of  t he  t r i a l ,  c ouns e l  f or  t he  Ca l l s

a nd Ms .  Se a t s  a nd Mr .  Hol c omb a nnounc e d t ha t  t he y ha d a r r i ve d a t

a n a gr e e me nt  a s  t o  t he  l oc a t i on of  t he  bounda r y l i ne  be t we e n

t he i r  c l i e nt s ,  whe r e upon t he  c a s e  o f  Tol l i ve r  a ga i ns t  Ca r i c o

pr oc e e de d t o  a  c onc l us i on.

Af t e r  a  f ul l  e vi de nt i a r y he a r i ng t he  Tr i a l  Cour t ,  a s

a l r e a dy not e d,  f i xe d t he  bounda r y l i ne  be t we e n t he  pa r t i e s  i n

a c c or da nc e  wi t h t he  i ns i s t e nc e  of  Mr s .  Tol l i ve r  a nd he r

da ught e r s .

I t  i s  pa t e nt l y c l e a r  f r om t he  t e s t i mony t ha t ,  a l t hough

t he  de e ds  f r om J e s s  Wi de ne r ,  t he  c ommon s our c e  of  t he  di s put e d

pr ope r t y,  c a l l e d f or  a  t ot a l  of  460 f e e t  a dj a c e nt  t o  t he

nor t hwe s t  s i de  of  Pa t t y  Br a nc h Roa d,  he  i n  f a c t  di d not  own t ha t

muc h f r ont a ge ,  r e s ul t i ng i n  hi s  pr ope r t y be i ng i ns uf f i c i e nt  t o

gr a nt  t o  Tol l i ve r  t he  210 f e e t  f r ont a ge ,  whi c h he  di d,  a nd t o

Ca r i c o t he  250 f e e t  f r ont a ge ,  whi c h he  pur por t e d t o  do.

Be c a us e  ( 1)  t he  de e d f r om t he  c ommon s our c e  c onve yi ng

t he  pr ope r t y t o  Mr .  Tol l i ve r  wa s  da t e d,  e xe c ut e d a nd r e c or de d

pr i or  t o  t he  de e ds  whe r e i n Mr s .  Ca r i c o a c qui r e d t he  di s put e d

pr ope r t y,  ( 2)  t he  de e d t o  Mr s .  Ca r i c o,  whi c h wa s  a  qui t  c l a i m

de e d,  s pe c i f i c a l l y  e xc e pt s  t he  pr ope r t y t he r e t of or e  c onve ye d t o

Mr .  Tol l i ve r ,  ( 3)  t he  Tr i a l  Cour t  a t  t he  out s e t  of  hi s  me mor a ndum

opi ni on f ound " s ome  of  t he  Ca r i c o t e s t i mony i nc r e di bl e , "  we
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c onc l ude  t hi s  i s  a n a ppr opr i a t e  c a s e  f or  a f f i r ma nc e  unde r  Rul e

10( a )  of  t hi s  Cour t .

The  mot i on t ha t  we  de c l a r e  t hi s  a  f r i vol ous  a ppe a l

pur s ua nt  t o  T. C. A.  27- 1- 122 i s  de ni e d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s  be l ow.  

Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr s .  Ca r i c o a nd he r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


