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OPI Nl ON FI LED:

REVERSED AND REMANDED



FRANKS, J.

CRAWFORD, P.J.(WS.): (Concurs)
FARMVER, J.: (Concurs)

Plaintiff’s action filed against the State pursuant
to the Tennessee Human Ri ghts Act (THRA), Tennessee Code
Annot at ed 84-20-191, et seq., was dism ssed by the Trial Judge
for failure to state a cause of action. T.R C.P. Rule
12.02(6).

Plaintiff alleged she is enployed as a Youth
Services Oficer wwth the Juvenile Court of Dyer County,
Tennessee. This position is conpensated by the County'. She
al | eged that she was sexually harassed by Chancel |l or David
Lanier, a State judge, who presided over both Chancery and

County Juvenile Court? She avers that when she rejected his

Y 7.c A 837-1-106

2 1972 Public Acts 1676- 1680, Ch. 863 (creating a | aw and equity court

in Dyer County, TN) reads in part:

Section 1. There is hereby created the Law and Equity
Court for Dyer County, Tennessee, the jurisdiction of which
shall be co-extensive with Dyer County.

Section 2. The Law and Equity Court for Dyer County shal
have concurrent jurisdiction with the Chancery Court of
Dyer County and the Circuit Court of Dyer County, and said
Court and the Judge thereof shall be vested with all the
common | aw and statutory powers of the Chancery Courts, and
the Circuit and Law Courts, and the judges thereof

Section 11. The Judge of the Law and Equity Court of Dyer
County, Tennessee shall have and exercise all probate
jurisdiction and all juvenile jurisdiction of all juvenile
cases arising within Dyer County, Tennessee, and the County
Clerk of Dyer County, Tennessee shall continue to maintain

2



advances, the Chancell or denoted her, and she brought this
action alleging sexual discrimnation in enploynent.

The Trial Court determ ned that the State of
Tennessee was not plaintiff’s ?enployer? for the purposes of
THRA. Before the Trial Court, plaintiff relied on Sibley
Menorial Hospital v. WIlson, 488 F.2d 1338 (D.C. GCir. 1973),
and while the Trial Judge reiterated that Sibley held that the
Act reaches beyond the context of direct enploynent, he
concl uded:

In HI1l v. New York City Board of Education, 808

F. Supp. 141 (E.D.N. Y. 1992) the plaintiff, a black

mal e, enpl oyed by an independent contractor as a bus

driver was decertified by the Board, and later fired

by the contractor.

The Court gave short shrift to his claimthat he was

an enpl oyee of the Board, saying . . . ?this
argunent ignores the fundanental predicate of Title
VII liability - the existence of an enpl oynent

rel ati onshi p between the one who di scrim nates
agai nst anot her and that other who finds hinself the
victimof discrimnation.?
Wth due deference to the Trial Judge, the H Il Court’s
holding is in accord with Sibley, and enpl oyed the so-call ed
?econom c realities? test set forth in Sprit v. Teachers
| nsurance and Annuities Association, 691 F.2d 1054 (2nd Cr
1982), vacated 463 U.S. 1223 103 S. C. 3565, 77 L.Ed.2d 1406
(1983), on remand 735 F. 2d 23, 2nd Gr. Cert. denied 469 U S
881, 105 S.Ct. 247, 83 L.Ed. 185 (1984), to hold:
?Under Sprit, it is clear that the Board of
Education was a ‘Title VII enployer’ in this case.
The Board had the exclusive power to certify
plaintiff to drive on Board of Education routes,

and, because Anmboy did business only with the Board,
such certification power was tatanmount to a ‘veto’

all records of juvenile and probate cases where within the
speci al jurisdiction of the County Court .
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power by the Board over plaintiff’s enpl oynent.?
Id. at 148.

A complaint will be dismssed for failure to state a
cl ai mupon which relief may be granted, only if after taking
the allegations of the conplaint as true, there is no set of
facts under which plaintiff would be entitled to relief.

Lews v. Allen, 698 S.W2d 58 (Tenn. 1985); T.R A P. 12.02(6).
Qur review of the Trial Judge’'s action in this case is de novo
with no presunption of correctness, since the issue is a
question of law. T.R A P. Rule 13(d).

THRA states that it is a discrimnatory practice for
an enpl oyer to:

(1) Fail or refuse to hire or discharge any person

or otherwi se to discrimnate against an individua

Wi th respect to conpensation, terns, conditions or

privileges of enpl oynment because of such

i ndi vi dual s’ race, creed, color, religion, sex, age

or national origin. . . . T.CA 84-21-401(1).

?Enpl oyer? is defined as including ?the state, or any
political or civil subdivision thereof, and persons enpl oyi ng
eight (8) or nore persons within the state, or any person
acting as an agent of an enployer, directly or indirectly.?
T.C. A 84-21-102(4).

Qur courts interpret THRA in accordance with its
paral l el federal version, Title VII. Bruce v. Wstern Auto
Supply Co., 669 S.W2d 95 (Tenn. App. 1984). Al so see 906

F. Supp. 441 (E.D. Tenn. 1995) (THRA and Title VIl should be

similarly construed, since both have the same purpose.)?

3T.C. A 8421-101(a) provides
It is the purpose and intent of the general assenbly by this

chapter to (1) Provide for execution within Tennessee of the
policies embodied in the federal Civil Rights acts of 1964, 1968
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Federal Courts have interpreted Title VII's
definition of ?enployer? to reach beyond the entities which
literally wite an enployee’s pay check. Since the Act did
not define ?enpl oyee?, the Courts have | ooked to the National
Labor Rel ations Act for guidance in ascertaining |legislative
intent. Arbruster v. Qinn, 711 F.2d 1332, 1341 (6th GCir
1983) .

The ?economic realities test? enpl oyed by Federal
Courts has established a flexible standard that tends toward
i nclusion of a broad nunber of workers under the protection of
the Act. See e.g., Real v. Driscoll Strawberry Associ ation,
Inc., 603 F.2d 748, (9th Gr. 1979), Luther v. Z. W/Ison,
Inc., 528 F.Supp. 1166 (S.D. Onio 1981). The economc
realities test for enployee status has been devel oped by the
cases focusing on the ability of enployers and others to
control access to enploynment opportunities, the terns and
condi tions of enploynment, and whether the all eged enpl oyee
under the circunstances is subject to the effects of unlawf ul
di scri m nati on.

The first case to take this approach was Si bl ey,
where the hospital argued that because there was no enpl oynent
rel ati onship between the plaintiff and the hospital, the
plaintiff had no cause of action. The Court, however, focused
on the economc realities of the relationship and concl uded
that the formal relationship between the plaintiff and the
hospital did not control, rather the issue being whether the

hospital had the power to affect the plaintiff’s enpl oynent.

and 1972.



The Court in Arbruster, in adopting the economc
realities test, said that it would exam ne whether the
enpl oyer was in a position to affect the ongoi ng worKki ng
condi tions of the enployee, and concl uded that congress
intended to protect all workers fromdiscrimnatory practices,
unl ess such workers were excluded by specific statutory
exception. The Court said ?that the term‘enployee in Title
VII nust be read in light of the m schief to be corrected, and
the end to be attained.” 322 U. S. at 124, 64 S.C. at 857
(citations omtted).? The nost inportant factor in this test
is the enployer’s ability to control the job perfornmance and
enpl oynment opportunities of the plaintiff. Eyerman v. Mary
Kay Cosnetics, 967 F.2d 213, 219 (6th Cr. 1992).

Here, plaintiff alleges that Lanier had the
authority to hire, discipline, pronote, denote, or term nate
all juvenile court enployees, including secretaries and
juvenile officers. She alleged that Lanier, in retaliation
for the rejection of his sexual advances, denoted her from her
supervi sory position. She alleged that Lanier denied her an
increase in salary and unilaterally changed her job
requi renments and responsibilities on a week-to-week basis.
Taking the allegations of the conplaint as true, she has
denonstrated that Lanier directed her work, supervised her
assi gnnents, controlled her salary, and determ ned her job
security.

These al |l egations neet the el enents of the conmon
| aw test of control which asks whether the all eged enpl oyer

had the right to hire, fire, supervise, and set the work



schedul e of the enployee. Deal v. State Farm Miutual |nsurance
Co. O Texas, 5 F.3rd 117, 119 (5th G r. 1993). These
al l egations also neet the requirenments of the ?economnc
realities? test, which asks whether the enployer set the terns
and conditions of enploynent and controlled the job
perfornmance and opportunities for advancenent. Arbruster;
Eyer man and Deal .

In the case of harrassnent by a supervisor, an
enpl oyer is responsible for the actions of its agent, Pierce
v. Commonwealth Life Insurance Co., 40 F.3d 796 (6th Gr
1994), citing Kauffrman v. Allied Signal, Inc., Autolite Dv.,
970 F.2d 178, 183 (6th Cir. 1992)(holding that the ?knew or
shoul d have known? standard does not apply to sexual
harassnment cases); also see 29 C F. R 1604.11(c) (?Applying
general Title VII principles, an enployer . . . is responsible
for its acts and those of its agents and supervi sory enpl oyees
with respect to sexual harassnent regardl ess of whether the
specific acts were authorized or even forbidden by the
enpl oyer and regardl ess of whether the enpl oyer knew or would
have known of their occurrence.?. Agency is determ ned by
exam ning factors such as when the act took place, where it
took place, and whether it was forseeable. Yates v. Avco
Corp., 819 F.2d 630, 636 (6th Gr. 1987). An act may be
within the scope of enploynent even if it is specifically
forbidden. 1Id., citing Restatenent (Second) of Agency, 8217-
232 (1958).

Lanier’s authority for presiding over the County

Juvenil e Court was based on an act of the state |egislature.



1972 Public Acts 1676-1680, ch. 863. Plaintiff’s conplaint

all eges that the State willfully failed to adequately
supervi se, nonitor, or discipline Judge Lanier, even after he
becanme the subject of a federal investigation.* Taking these
al l egations along with those regarding his supervisory contro
of the Juvenile Court as true, we cannot say the plaintiff can
prove no set of facts which would entitle her to relief

agai nst the State. See Pierce.

At first blush, the State nade an appeal i ng ar gunent
that it should not be considered an enpl oyer because it is not
in a position to grant all the statutory relief the plaintiff
was entitled to under the Act. This argunent was answered in
Si bl ey, where the Court said:

Appel  ant argues that this provision ?concerns
relief that only an enployer can give to its

enpl oyees?. The statutory ennuneration of renedies
Is by its ternms, however, illustrative rather than
exhaustive; and it also reaches explicitly beyond
the context of direct enploynent to enpl oynent
agenci es and | abor organi zations. Wile neither
hiring nor reinstatenent may be rel evant outside the
context of direct enploynent, both injunctive and
back pay relief (in the sense of nonetary danages
for lost enploynent opportunities) nmay be avail abl e,
in an appropriate case, against respondents who are
nei ther actual nor potential direct enployers of
particul ar conpl ai nants, but who control access to
such enpl oynent and who deny such access by
reference to invidious criteria.

488 F.2d 1342.

We conclude that the elenents of a THRA cl ai m have

4Lanier was an el ected State official, and the County coul d exercise no
control over his conduct. However, through State action the Court Of
The Judiciary had jurisdiction over Lanier’s conduct as a judge, T.C. A
8§17-5-101, et seq., and the Supreme Court in 1993 established procedures
to deal with sexual harrassment in the judicial department. See

Adm nistrative Directory 93-5.



been al |l eged against the State, and the Trial Court’s judgnent
Is reversed. The cause will be reinstated to the Tri al
Court’s docket for further proceedings consistent with this
opi ni on.

The cost of the appeal is assessed to appellee.

Her schel P. Franks, J.

CONCUR:

WlliamF. Crawford, P.J. (WS.)

David R Farner, J.



