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OPINION ON PETITION TO REHEAR

The appellee has filed a petition for rehearing. In
the petition, the appellee contends that our opinion “failed to
properly consider the evidence and the specifics of the trial
judge’s ruling” concerning the testinony of WlliamMIl|er, one
of the experts who testified on market value. Wile conceding in
Its petition that MIler testified that “if canceled the | ease
woul d be worth $4, 600", the appellee points out, and we agree,
that MIler did not adopt $4,600 as his opinion of val ue;
however, we disagree with appellee’ s opinion regarding the
significance of this latter fact. The appellee concludes, as did
the trial judge, that the jury was properly instructed that it
could not return a verdict for |ess than $59, 500, the val ue that
was adopted by MIler as his opinion of value, and the | owest

opi nion of value adopted by either of the expert w tnesses.



Appel | ee contends that we were wong when we held that the trial
judge commtted reversible error when he placed a lower limt of
$59,500 on the jury's verdict. W respectfully disagree.

The appellee’s position incorrectly assunmes that a jury
islimted to the range of val ues expressly adopted by the
W tnesses as their opinions of value. This is too restrictive.
More correctly stated, a jury is limted to the range of market
val ues established by the conpetent proof, including the inpact
of all relevant factors -- those tending to have a downward
effect on value as well as those tending to enhance val ue, as of
the date of taking. |In this case, the downward factors included
the owner’s right to cancel. The evidence is clear that the
val ue of the | easehold, assum ng an exercise of the right to
cancel, was $4,600 as of the date of taking. The evidence
established this as a possible value, regardl ess of whether an
expert actually adopted it as his opinion of val ue.

Ajury is entitled to consider all relevant evidence,
i.e., any “evidence having any tendency to make the exi stence of
any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be w thout
the evidence.” Rule 401, Tenn.R Evid. Anobng other things, the
jury in this case could consider the follow ng val ue-inpacting
facts and inferences: (1) that the owner of the fee had the right
to cancel the |ease on six nonths’ notice; (2) that the owner had
not previously shown an inclination to do so, as evidenced by the
fact that the | ease had been renewed twice; (3) that it was
reasonabl e to assune that the owner woul d not exercise his right
of cancellation since the arrangenent was apparently profitable

to him and the property’ s potential uses were limted by its



size; and (4) that the | ease had been renewed tw ce, a fact
supporting the expert David Ri kard’ s higher opinion of value,
whi ch was based on the remaining termplus a projected ten-year
renewal . Al of the testinmony with respect to these facts was
rel evant on the question of fair market value. The jury could
consider the effect, if any, that each of these factors “[had]
al ready had upon the fair market value of the property on the
date of taking.” Nashville Housing Auth. v. Cohen, 541 S. W 2d
947, 952 (Tenn. 1976).

If a jury can consider evidence, it nust be permtted
to act on that evidence, if it so desires. |In this case, the
jury was permtted by the trial court’s charge to fully consider
and act upon all of the relevant evidence except the owner’s
right to cancel the |ease. Wen the trial judge placed a “floor”
of $59,500 on the value the jury could consider, he in effect
told the jury that it could not consider, on the |ow side, any
factor that was contrary to or inconsistent with the factua
basis of MIler’s opinion of $59,500. That opinion was the
nonetary result of MIller’s mathematical cal cul ation of present
value, i.e., the “streanf of net advertising revenues due for the
remai ning termof the |ease at the tinme of taking, reduced to
present val ue by applying an appropriate discount rate. Needl ess
to say, a cancellation of the lease is inconsistent wth an
i ncone “streanf for the remaining term Hence, while the jury
was told by the trial judge that it could consider the owner’s
right to cancel, it is clear that it could not act upon that
i nstruction because the trial judge told the jury, in effect,
that it could not factor the right to cancel into its cal cul ation

of value if to do so would reduce its award bel ow $59, 500. This



was error and one that was clearly prejudicial in nature. Again,
we woul d enphasize, if a jury can legitimtely consider evidence,
it must be permtted to factor that evidence into its verdict, if
that is what it chooses to do.

The error in this case was in the trial court’s
suggestion to the jury of specific anounts as a range. The
suggestion on the low side was clearly prejudicial, because there
was proof of a |ower val ue--%$4,600--in the event of cancellation.
It was for the jury to decide whether and to what extent the
right to cancel affected the |ease’s value at the tinme of taking.
The pattern instruction, with no nmention of specific values, is
the appropriate instruction on the subject at hand. See T.P.I
Gvil 11.30.

We have considered the cases! cited in the petition for
rehearing. We find nothing in those authorities at odds with our
holding in this case.

The petition for rehearing is DENIED at the appellee’s
costs.

I T 1S SO ORDERED.

ENTER:

Charl es D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

WlliamH | nnman, Sr.J.

Nashville Housi ng Auth. v. Cohen, 541 S.W 2d 947 (Tenn. 1976); State of
Tennessee v. Parkes, 557 S.W 2d 504 (Tenn. App. 1977).
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