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This post-divorce litigation presents issues revolving

around the custody of the parties’

only child, Emly Constance




Brumit (Emly)! (DOB: November 22, 1989). At the tine of the
parties’ divorce in 1993, Stefanie Lynne Brumt (Mdther) was

awar ded sole custody. |In the present chapter of this litigation,
Walter Jessee Brumit (Father) seeks to change the child' s
custodi al arrangenent to that of joint custody. The trial court
denied Father’s petition; nodified the visitation arrangenent;
and ordered that the child s previously-ordered psychol ogi cal

t herapy woul d take place in Florida rather than in Tennessee.

Fat her appeal ed, raising issues that present the follow ng

guestions for our review

1. Does the evidence preponderate against
the trial court’s denial of Father’s petition
for joint custody?

2. Didthe trial court nodify Father’s
visitation with the parties’ mnor child

w t hout affording himan opportunity to be
hear d?

3. Does the evidence preponderate agai nst
the trial court’s judgnent that Father’s
second visitation period in each nonth would
end at 2:00 p.m on Sunday instead of 6:00
p.m?

4. Does the evidence preponderate agai nst

the trial court’s decision that the child s
psychol ogi cal therapy should take place in

Florida rather than in Tennessee?

'For ease of reference, we will refer to the child by her first nane.
No di srespect is intended.



Qur standard of review regarding the trial court’s
factual findings in this non-jury proceeding is de novo; however,
the case cones to us acconpani ed by a presunption that those
findings are correct -- a presunption we nust honor unless the
evi dence preponderates agai nst those findings. Rule 13(d),
T.RAP. Qestions of |aw cone to us free of any such
presunption. Adans v. Dean Roofing Co., Inc., 715 S.W2d 341,

343 (Tenn. App. 1986).

Atrial court’s initial award of custody is “subject to
such changes or nodification as the exigencies of the case may

require,” T.C.A 8 36-6-101(a)(1); but it is clear

that where a decree has been entered awardi ng
custody of children, that decree is res
judicata and is conclusive in a subsequent
application to change custody unl ess sone new
fact has occurred which has altered the
circunstances in a material way so that the
wel fare of the child requires a change of

cust ody.

Giffin v. Stone, 834 S.W2d 300, 301-02 (Tenn. App. 1992). See
al so Mussel man v. Acuff, 826 S.W2d 920, 922 (Tenn. App. 1991)
(“the trial judge nust find a material change in circunstances

that is conpelling enough to warrant the dramatic renedy of

changed custody.”)

Wil e many proceedings in the law are factual |l y-driven,

this is particularly true of custody cases, both on initial



awards as well as in cases involving a request to nodify a
previ ous award. Rogero v. Pitt, 759 S.W2d 109, 112 (Tenn.
1988). In such cases, a trial court has wi de discretion, and we
will not tanper with that discretion unless the facts denonstrate

that the trier of fact has abused his or her discretion. Suttles
v. Suttles, 748 S.W2d 427, 429 (Tenn. 1988). The welfare of the

child is always the paranount consideration. 1d.

I n Novenber, 1993, Mother remarried, and noved wth her
new husband and Em |y to Jacksonville, Florida. This nove
pronpted the parties to enter into an agreed order changi ng
Father’s visitation tine with his daughter. After the nove,
probl ens devel oped between the parties regarding Father’s
visitation rights, and the parties had several hearings belowin
whi ch they presented their conflicting stories regarding Father’s
m ssed opportunities at meani ngful in-person and tel ephonic
visitation. It was Father’s position that Mdther’s interference
with his visitation could only be renedied by a change to joint

cust ody.

The trial court found that Mother had failed to
strictly conply with the court’s decrees on Father’s visitation
rights. He found her in contenpt and assessed a puni shnent of
i ncarceration, which he suspended. He declined to change

custody, finding an insufficient predicate for such a change.



The evi dence does not preponderate against the trial
court’s findings of fact regarding the petition for change of
custody. The only basis for the change advanced by Father was
Mot her’s alleged interference with his visitation and her
denigrating of his role as Emly’ s father. To the extent the
record supports such a finding, that conduct was addressed by the
trial court through its contenpt power and in other ways. Beyond
this conduct, there was no evidence that the circunstances of the
parties and their child had changed since the divorce in a way
that would require a change in the basic custodial arrangenent.
Assumi ng, for the purpose of argunent, that Mdther had interfered
with Father’s visitation rights and belittled his parental role,
we do not understand how this activity would be logically
addressed by a change in | egal custody where there was no request
for a change in the identity of the residential custodian. In
any event, this case is one where “[t]he feelings between the
parties [are] such as to denonstrate an absence of the
cooperative spirit that is so essential to a workable joint
custody arrangenent.” Jahn v. Jahn, 932 S.W2d 939, 942 (Tenn.
App. 1996). The di stance between the Father’s Tennessee
resi dence and Mot her’s abode in Jacksonville, while not
i nsurnount abl e, is another factor working against a joint custody

arrangenent. Father’s first issue is found to be without nerit.

Father clainms in his second issue that the trial court
nodi fied his every-other-weekend visitation to permt Mther to
pick up Emily in Geeneville at 2 p.m Sunday instead of the

previ ousl y-decreed 6 p.m, w thout affording himan opportunity



to be heard on this issue. W cannot accept Father’s

characterization of what took place in this case.

Prior to the hearing on February 6, 1995, which hearing
led to the action that fornms the basis of this appeal, Mther was
obligated to pick up Emly in Geeneville at 6 p.m on the Sunday
of Father’s second period of weekend visitation each nonth. It

is the change in this pick-up tinme about which Father conplains.

The dual issues of custody and visitation were clearly
before the trial court at the February 6, 1995, hearing. It is
true that there is no nention in the transcript of the court’s
opinion orally given at the conclusion of the proof regarding a
change in the time Mther was to pick up her daughter in
Greeneville; but this matter was addressed by the court inits
order of May 9, 1995, which order incorporates the previously-

menti oned oral opinion:

It is Odered that the forner wife shal
retrieve the parties’ mnor child fromthe
state of Tennessee, at the conclusion of the
former husband s second visitation period in
each nonth, reconmencing in March, 1995.
Former wife may pick up the child in
Tennessee at 2: 00 p.m Sunday afternoon.

(Enmphasi s added).

Husband contends that this nodification was pronpted by
a letter that Mother allegedly wote to the court follow ng the
hearing. His brief indicates that the letter can be found at

“page 215" of the second volunme of the record. W have | ooked at



page 215 -- that happens to be the | ast page of volune two of the
record? -- and that page is the trial court clerk’s certificate

and seal .

We have searched the record for the letter referred to
by Father. It is nowhere to be found in the record certified to
us by the trial court clerk. W cannot consider sonething that

is not in the record.

The record does not support Father’s argunent that the
trial court acted on a matter w thout affording himan
opportunity to be heard on the subject. Wthout question, the
I ssue of Father’s visitation was before the court on February 6,
1995. The second issue raised by Father is also found to be

wi thout nerit.

Fat her next contends that the trial court erred in
changing Mother’s pick-up tine from6 p.m Sunday to 2 p.m The
evi dence does not preponderate against the trial court’s findings
on this issue. Jacksonville is approximtely 530 mles from
G eeneville. An earlier start time for this long journey is in
keeping with Emly’ s best interest, who has to get up early on
Monday norning to go to school. A court can limt visitation, if
to do so is in the best interest of the child. Suttles, 748

S.W2d at 429. The third issue is without nerit.

’There are only two volunmes in the record of papers filed with the trial
court clerk.



Finally, Father finds fault with the trial court’s
decision to select a therapist in Jacksonville for Emly’s
psychol ogi cal counseling. The evidence does not preponderate
against this determ nation. For the nost part, Emly is in
Florida. It is certainly nore convenient for her if the therapy
is adm nistered in Jacksonville rather than in Tennessee. There

is no error in this part of the court’s decree.

The appel | ee has asked us to consider post-judgnent
facts. W decline to do so because the matters suggested to us
are not the type of facts contenplated by Rule 14, T.R A P. Even
if we could consider the facts urged by the appellee, we do not

find that they conpel a different result in this case.

The judgnent of the trial court is in all things
affirmed. Costs on appeal are taxed against the appellant and
his surety. This case is remanded to the trial court for
enforcenent of its judgnent and the collection of costs assessed

there, all pursuant to applicable |aw

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.



