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OP1 NI ON

Franks. J.

Responding to a notion to dismss, the Trial Court
di sm ssed plaintiff’s action on the grounds that judicial

revi ew was premat ur e.



Plaintiff, an enpl oyee of the Tennessee Depart nent
of Human Services, filed proceedi ngs agai nst the agency
asserting that she was entitled to back pay for work perforned
outside her required duties.® At the fifth step of the
appeal s process, the Tennessee Cvil Service Conm ssion
(?Conmmi ssi on?) denied her a hearing on the grounds that her
conpl ai nt was ?non-gri evabl e? under Tenn. Conp. Rul es and
Regul ations 1120-11-.08 (10), (12) (1994).

She then filed this action in the Chancery Court of
Knox County for judicial review of the Conm ssion’s action.
The Trial Court determi ned that the dispute remained before
the Commi ssion until it apprised plaintiff of her recourse for
its finding that the dispute was non-grievabl e.

Anong the grounds set forth in the notion to dism ss
was that venue was inproper in the Knox County Chancery Court,
and while the Trial Judge pretermtted this issue in his
order, it is raised again on appeal by defendant.

Def endant argues that the case should be before the
Chancery Court in Davidson County. Venue is established in
the statute setting forth procedures for judicial review

Proceedings for review are instituted by filing a

petition for reviewin the chancery court of

Davi dson County, unless another court is specified

by statute . . . A person who is aggrieved by a

final decision of the departnent of human services

in a contested case nay file a petition for review

in the chancery court |located either in the county

of the official residence of the comm ssioner or in
the county in which any one (1) or nore of the

petitioners reside.

T.C.A. § 4-5-322(b)(1).

This claimis based on T.C. A. 88-30-224, which provides compensation
for an enpl oyee assigned to performthe majority of duties and
responsibilities of a person with a higher |evel job classification.
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The | anguage regardi ng the Departnent of Human
Servi ces was added to afford venue for judicial review of the
adm ni strative deci sions nade by the Departnent. Chapter 478,
Public Acts, 1980 (p. 78-79). However, this anendnent does
not establish venue in plaintiff’s hone county in this case.

The Departnent of Human Services is the final
arbiter in the grievance proceeding only for ?permanent? or
?executive? enpl oyees. Departnent of Personnel Rule 1120-11-
.06.% T.C A 88-30-328(7).° The grievances of ?career
enpl oyees? and/ or ?regul ar enpl oyees? are appeal ed beyond the
agency to the Conm ssion. Accordingly, the | ocal venue option

for Departnent of Human Servi ces deci sions does not apply in

2 This rules states that

(1) The Commission will serve as the final step for all grievances
by career enployees
(2) The agency appointing authority will serve as the final step

for all grievances by permanent enpl oyees.
Dept. Of Personnel Rule 1120-11-.06

The term ?career service? is defi ned by statute as ?al
offices and positions of trust and enployment in the state service
whi ch have been placed under civil service provisions of this
chapter.? T.C. A 8§ 8-30-101(3). ?Permanent empl oyee? is defined
as %an empl oyee who holds a regular appoi ntment in a permanent
position in the executive service.? Rule 1120-1-.01(62).

The statute also divides employees in executive and career
services - executive service includes the higher ranking nembers
of boards, agencies, the governor’'s office; ?all other regul ar
full-time positions in state service shall be in the career
service.? 8-30-208(c).

® The statute states that the grievance procedure for a ?regul ar

enpl oyee? shall end in the final step of ?a request for review to the
comm ssion, and all decisions upon such requests for review shall be
final. For all other employees, the final step shall be the appointing
authority.? T.C.A. 8§ 8-30-328(7).

A 7regul ar appoi ntment? is ?the appoi ntment of a person to a permanent
position in either the career or executive service for an indeterm nate
amount of time.? 1d. (75). The statute defines ?egular enployee? as ?an
enmpl oyee who has been appointed to a position in the career service in
accordance with part 3 of this chapter after completing the enployee’s
wor ki ng test period? (T.C.A. § 8-30-101(20)) or as ?an empl oyee who

hol ds a civil service position of a permanent nature after
satisfactorily completing an initial probationary period.? T.C. A
§8-30-328(2).



all cases due to the distinctions nmade in the rel evant
statutes and regul ations. This case was brought as an appeal
fromthe decision by the Comm ssion, not froma decision of

t he Departnent of Human Services. Venue is therefore properly
i n the Davidson County Chancery Court.

W affirmthe Trial Court’s order of dismssal under
the famliar rule that a judgment of a Trial Court which is
correct in result, though rendered upon a different,

i nconpl ete or erroneous ground, is affirnmed. Hopkins v.
Hopki ns, 572 S.W2d 639 (Tenn. 1978).

The judgnent of the Trial Court is affirmed on the
ground that venue does not lie in the Knox County Chancery
Court, and the cause is remanded with the cost of the appeal

assessed to the appell ant.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Cifford E. Sanders, Sp.J.



