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Thi s appeal questions the Trial Court's granting a

$13,190. 37" judgnent in favor of Jeanne West Bennett against her

! This figure includes interest found by the Court to be owed, |ess

a stipulated credit to which M. West was entitled.



father, Janes Yett West in a divorce suit between her parents, in

whi ch Ms. Bennett intervened.

The judgnent was predicated upon a finding that M. and
Ms. West were trustees of an oral trust in the initial amount of
$10,000 in favor of the Wests' two daughters, Jeanne and Jam e.
This trust was established by M. West's step-father and
consisted of ten $1,000 U.S. Bonds. The trust was to be used for

t he beneficiaries' education.

Upon the bonds maturing, they were converted into a
certificate of deposit in the nane of both M. and Ms. Wst.
Ms. Bennett's share of the trust had increased, by reason of
interest earned and additions thereto by M. and Ms. Wst, to
t he sum of $19, 483. 28, as of Septenber 8, 1980, when the Bank of
Roane County seized $19, 383.24% of the CD to pay a |loan which it
secured. The loan was originally made to purchase a Monte Carlo
Chevrolet titled in the name of M. West. The Mounte Carlo was
| ater traded for a van which M. West received by the divorce

decr ee.

We are handi capped in our review of the issues raised
by the fact that the transcript beginning with a nenorandum of

| aw of the Intervenor, Ms. Bennett, consists of the follow ng:?®

2

West .

The bal ance of the funds, $80.04, was remtted to M. and Mrs.

3 The appendi x of M. West's brief contains various unverified

mat erials. However, those not properly included in the transcript may not be
consi der ed.



(1) menorandum of | aw of the Intervenor, (2) nmenorandumof law in
response to nenorandum of |aw of the Intervenor, (3) reply

menor andum (4) judgnent entered Decenber 18, 1995, which awarded
Ms. Bennett the sum of $15,190.37 after addi ng appropriate

I nterest and subtracting a stipulated credit, denied punitive
damages and adj udged costs, (5) notice of appeal by M. Wst, (6)
notice that a transcript will be filed and that M. West woul d
"proceed on the technical record,” (7) appeal bond, (8) notice of
filing of the transcript, (9) order of the Judge authorizing

wi t hdrawal of the original transcript and its use on appeal in
lieu of a copy, (10) certificate of the Cerk of the Court, (11)

bill of costs.

Al t hough we do not have as a part of the record before
us the orders of the Trial Court prior to the entry of the
j udgnent appeal ed, the proof does show, as already noted, that
M. West was awarded the van, which was secured by the CD, and
ordered to pay the debt owed the Bank. The record does not show
when this order was entered nor whether it had ever been nodified

or set aside.

In any event, not having the earlier orders of the
Court before us, we are not in a position to say, in light of the
proof that was introduced relative to the Court's prior action,
that the Court was in error in rendering judgnent against M.

W\ést .



Ms. Bennett raises an issue, insisting the Trial Court
was in error in not awarding her punitive damages. W are
| i kewi se handi capped in our review of this issue by the |ack of

the orders of the Court and testinony of the earlier hearings.

Mor eover, the record discloses that the Monte Carlo was
in part purchased for the benefit of Ms. Bennett, who was under
age at the tinme, and principally used by her. Because of the
foregoing and the fact that the funds were seized by the Bank,
not dissipated by M. West, we are disinclined to find the Trial
Judge abused his discretion in declining to award punitive

damages.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged one-half against M. West

and one-half agai nst Ms. Bennett.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.



