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  Godda r d,  P. J .  

Thi s  a ppe a l  que s t i ons  t he  Tr i a l  Cour t ' s  gr a nt i ng a

$13, 190. 37 1 j udgme nt  i n  f a vor  of  J e a nne  We s t  Be nne t t  a ga i ns t  he r



2 Th e  b a l a n c e  o f  t h e  f u n d s ,  $ 8 0 . 0 4 ,  wa s  r e mi t t e d  t o  Mr .  a n d  Mr s .

We s t .

3 Th e  a p p e n d i x  o f  Mr .  We s t ' s  b r i e f  c o n t a i n s  v a r i o u s  u n v e r i f i e d

ma t e r i a l s .   Ho we v e r ,  t h o s e  n o t  p r o p e r l y  i n c l u d e d  i n  t h e  t r a n s c r i p t  ma y  n o t  b e

c o n s i d e r e d .

2

f a t he r ,  J a me s  Ye t t  We s t  i n  a  di vor c e  s ui t  be t we e n he r  pa r e nt s ,  i n

whi c h Ms .  Be nne t t  i nt e r ve ne d.

The  j udgme nt  wa s  pr e di c a t e d upon a  f i ndi ng t ha t  Mr .  a nd

Mr s .  We s t  we r e  t r us t e e s  of  a n or a l  t r us t  i n t he  i ni t i a l  a mount  of

$10, 000 i n  f a vor  of  t he  We s t s '  t wo da ught e r s ,  J e a nne  a nd J a mi e .  

Thi s  t r us t  wa s  e s t a bl i s he d by Mr .  We s t ' s  s t e p- f a t he r  a nd

c ons i s t e d of  t e n $1, 000 U. S.  Bonds .   The  t r us t  wa s  t o  be  us e d f or

t he  be ne f i c i a r i e s '  e duc a t i on.

Upon t he  bonds  ma t ur i ng,  t he y we r e  c onve r t e d i nt o a

c e r t i f i c a t e  of  de pos i t  i n  t he  na me  of  bot h Mr .  a nd Mr s .  We s t .  

Ms .  Be nne t t ' s  s ha r e  of  t he  t r us t  ha d i nc r e a s e d,  by r e a s on of

i nt e r e s t  e a r ne d a nd a ddi t i ons  t he r e t o by Mr .  a nd Mr s .  We s t ,  t o

t he  s um of  $19, 483. 28,  a s  of  Se pt e mbe r  8 ,  1980,  whe n t he  Ba nk of

Roa ne  Count y s e i z e d $19, 383. 24 2 of  t he  CD t o pa y a  l oa n whi c h i t

s e c ur e d.  The  l oa n wa s  or i gi na l l y  ma de  t o  pur c ha s e  a  Mont e  Ca r l o

Che vr ol e t  t i t l e d i n t he  na me  of  Mr .  We s t .   The  Mont e  Ca r l o wa s

l a t e r  t r a de d f or  a  va n whi c h Mr .  We s t  r e c e i ve d by t he  di vor c e

de c r e e .

We  a r e  ha ndi c a ppe d i n  our  r e vi e w of  t he  i s s ue s  r a i s e d

by t he  f a c t  t ha t  t he  t r a ns c r i pt  be gi nni ng wi t h a  me mor a ndum of

l a w of  t he  I nt e r ve nor ,  Ms .  Be nne t t ,  c ons i s t s  of  t he  f ol l owi ng: 3
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( 1)  me mor a ndum of  l a w of  t he  I nt e r ve nor ,  ( 2)  me mor a ndum of  l a w i n

r e s pons e  t o  me mor a ndum of  l a w of  t he  I nt e r ve nor ,  ( 3)  r e pl y

me mor a ndum,  ( 4)  j udgme nt  e nt e r e d De c e mbe r  18,  1995,  whi c h a wa r de d

Ms .  Be nne t t  t he  s um of  $15, 190. 37 a f t e r  a ddi ng a ppr opr i a t e

i nt e r e s t  a nd s ubt r a c t i ng a  s t i pul a t e d c r e di t ,  de ni e d puni t i ve

da ma ge s  a nd a dj udge d c os t s ,  ( 5)  not i c e  of  a ppe a l  by Mr .  We s t ,  ( 6)

not i c e  t ha t  a  t r a ns c r i pt  wi l l  be  f i l e d a nd t ha t  Mr .  We s t  woul d

" pr oc e e d on t he  t e c hni c a l  r e c or d, "  ( 7)  a ppe a l  bond,  ( 8)  not i c e  of

f i l i ng of  t he  t r a ns c r i pt ,  ( 9)  or de r  of  t he  J udge  a ut hor i z i ng

wi t hdr a wa l  of  t he  or i gi na l  t r a ns c r i pt  a nd i t s  us e  on a ppe a l  i n

l i e u of  a  c opy,  ( 10)  c e r t i f i c a t e  of  t he  Cl e r k of  t he  Cour t ,  ( 11)

bi l l  of  c os t s .

Al t hough we  do not  ha ve  a s  a  pa r t  of  t he  r e c or d be f or e

us  t he  or de r s  of  t he  Tr i a l  Cour t  pr i or  t o  t he  e nt r y of  t he

j udgme nt  a ppe a l e d,  t he  pr oof  doe s  s how,  a s  a l r e a dy not e d,  t ha t

Mr .  We s t  wa s  a wa r de d t he  va n,  whi c h wa s  s e c ur e d by t he  CD,  a nd

or de r e d t o  pa y t he  de bt  owe d t he  Ba nk.   The  r e c or d doe s  not  s how

whe n t hi s  or de r  wa s  e nt e r e d nor  whe t he r  i t  ha d e ve r  be e n modi f i e d

or  s e t  a s i de .

I n a ny e ve nt ,  not  ha vi ng t he  e a r l i e r  or de r s  of  t he

Cour t  be f or e  us ,  we  a r e  not  i n  a  pos i t i on t o  s a y,  i n  l i ght  of  t he

pr oof  t ha t  wa s  i nt r oduc e d r e l a t i ve  t o  t he  Cour t ' s  pr i or  a c t i on,

t ha t  t he  Cour t  wa s  i n  e r r or  i n  r e nde r i ng j udgme nt  a ga i ns t  Mr .

We s t .
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Ms .  Be nne t t  r a i s e s  a n i s s ue ,  i n s i s t i ng t he  Tr i a l  Cour t

wa s  i n  e r r or  i n  not  a wa r di ng he r  puni t i ve  da ma ge s .   We  a r e

l i ke wi s e  ha ndi c a ppe d i n  our  r e vi e w of  t hi s  i s s ue  by t he  l a c k of

t he  or de r s  of  t he  Cour t  a nd t e s t i mony of  t he  e a r l i e r  he a r i ngs .  

Mor e ove r ,  t he  r e c or d di s c l os e s  t ha t  t he  Mont e  Ca r l o wa s

i n pa r t  pur c ha s e d f or  t he  be ne f i t  of  Ms .  Be nne t t ,  who wa s  unde r

a ge  a t  t he  t i me ,  a nd pr i nc i pa l l y  us e d by he r .   Be c a us e  of  t he

f or e goi ng a nd t he  f a c t  t ha t  t he  f unds  we r e  s e i z e d by t he  Ba nk,

not  di s s i pa t e d by Mr .  We s t ,  we  a r e  di s i nc l i ne d t o  f i nd t he  Tr i a l

J udge  a bus e d hi s  di s c r e t i on i n  de c l i ni ng t o  a wa r d puni t i ve

da ma ge s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f  a ga i ns t  Mr .  We s t

a nd one - ha l f  a ga i ns t  Ms .  Be nne t t .

_______________________________
Hous t on M.  Godda r d,  P. J .  
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________________________________
He r s c he l  P.  Fr a nks ,  J .
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Don T.  Mc Mur r a y,  J .


