MARY ALI CE BOLTON PRI NCE,

by and t hrough her conservator,

Janmes M Bol ton,
Plaintiff/Appellant,
V.

ST. THOVAS HOSPI TAL; HOSPI TAL
CORPORATI ON OF AMERI CA;

HOSPI TAL CORPORATI ON OF AMERI CA

dba HCA EDGEFI ELD HGOSPI TAL;

M LLER MEDI CAL GROUP; JACK T.
SWAN, M D.; THOVAS C. FARRAR,
M D. :

Def endant s/ Appel | ees.

and LANGDON G SM TH, M D.

N N N N N N N N N N N N N N N N N

Appeal No.
01- A- 01-9604- Cv- 00184

Davi dson Circuit
No. 90C- 4082

FILED

November 1, 1996

Cecil W. Crowson
Appellate Court Clerk

COURT OF APPEALS OF TENNESSEE

M DDLE SECTI ON AT NASHVI LLE

APPEAL FROM THE ClI RCUI T COURT FOR DAVI DSON COUNTY

AT NASHVI LLE, TENNESSEE

THE HONCRABLE HAM LTON V. GAYDEN, JR ,

RANDALL L. KI NNARD

DANI EL L. CLAYTON

Kinnard & Cl ayton

The Wbodl awn

127 Woodnmont Boul evard

Nashvill e, Tennessee 37205
ATTORNEYS FOR Mrs. Prince/ APPELLANT

ROSE P. CANTRELL

Par ker Lawrence Cantrell & Dean
200 Fourth Avenue North

Fifth Fl oor

Nashvill e, Tennessee 37219

ATTORNEY FOR ST. THOMAS HOSPI TAL
and JACK T. SWAN, M D.

C.J. G DEON, JR.

G deon & W seman

Nat i onsBank Pl aza

Suite 1900

Nashvill e, Tennessee 37219

ATTORNEY FOR HOSPI TAL CORPORATI ON
of AMERI CA

JUDGE

ROBERT E. HOEHN

4527 A Hi ghway 70 East

White Bluff, Tennessee 37187
ATTORNEY FOR THOMAS C. FARRAR, M D.

DAVI D L. STEED

Cornelius & Collins

2700 Nashville City Center

511 Union Street

Nashvill e, Tennessee 37219

ATTORNEY FOR LANGDON G. SM TH, M D.
and M LLER MEDI CAL GROUP

REVERSED AND REMANDED



SAMUEL L. LEWS, JUDGE
OprPi NI ON

This is an appeal by plaintiff/appellant, Mary Alice Bolton
Prince, fromthe decision of the trial court granting the notions
for summary judgnent of defendants/appellees. The trial court
based its decision on its finding that Ms. Prince was fifty
percent or nore at fault. The facts out of which this controversy

arose are as foll ows.

l. Facts and Procedural Hi story

On 20 June 1986, Ms. Prince, a twenty-seven year-old woman,
t ook an unknown nunber of pills at approximtely 9:00 p. m Ms.
Prince's husband, Russell Prince, called the Vanderbilt Poison
Control Center. The center told M. Prince that the pills were a
conbi nati on of caffeine and ephedri ne and advi sed himto give Ms.
Prince ipecac to induce vomting. M. Prince drove Ms. Prince to
a pharmacy where he purchased the ipecac. Wt hout reading the
instructions, M. Prince had Ms. Prince drink the ipecac. Ms.
Prince began to vomt around 9:30 p.m M. Prince estinmated that
there were a "half a dozen or so" pills in the vomtus. M s.
Prince continued to vomt after the couple returned hone. M.
Prince decided to take Ms. Prince to the nearest hospital,

Hender sonvil | e Hospital.

Hendersonvill e Hospital refused to admt Ms. Prince because
of her insurance so M. Prince took her to St. Thomas Hospital.
Dr. Jack Swan attended to Ms. Prince in the energency room and
took her and M. Prince's histories. Although it is unclear who
told Dr. Swan, at sonme point, Dr. Swan was told that Ms. Prince
had taken between twenty and forty pills. Dr. Swan exam ned Ms.

Prince, but did not order an IVto replace lost fluids, antienetics



to stop the vomting, a drug screen, lab tests, a urinalysis, or a
serumel ectrolyte. After his exam nation, Dr. Swan di scharged Ms.
Prince and instructed M. Prince to drive her to Edgefield

Hospital, a provider approved by Ms. Prince's insurer.

Still vomting, Ms. Prince entered the Edgefield emergency
room one hour after being admtted to the St. Thomas energency
room Dr. Farrar examned Ms. Prince and noted that she had a
rapid heart beat with premature ventricul ar beats. He ordered
numerous tests which revealed that Ms. Prince's potassium | evel
was dangerously | ow. Dr. Farrar contacted Dr. Langdon Smith to
informhimof Ms. Prince's condition, but did not tell himof the
| ow | evel s of potassium Dr. Farrar admtted Ms. Prince to |ICU
and ordered that she receive ten mlliequival ents of potassium per

hour .

Dr. Smith conducted an exam nation of Ms. Prince at 6:30 a. m
on 21 June 1986. He did not issue any new orders at that tinme. A
second pot assi umcheck reveal ed that Ms. Prince's potassiumlevel
was 2.4.* Dr. Smith returned at 7:30 a.m and cut the third run of
potassium in half. At approximately 11:49 a.m, Ms. Prince
suffered a cardiac arrest followed by a coma. As a result, she

suf fered pernmanent brain danage and recent nenory | o0ss.

On 19 February 1991, Ms. Prince filed a conplaint alleging
medi cal mal practice and naming nultiple defendants. The court
entered an order dism ssing nunerous defendants on 2 Cctober 1991.
The remai ni ng def endants were Hospital Corporation of America, Dr.
Smth, MIler Medical Goup, Dr. Farrar, St. Thomas Hospital, and
Dr. Swan. All  of the defendants filed notions for summary

judgnent. Ms. Prince responded to the notions with three expert

Nor mal potassium | evels are between 3.5 and 4.5.
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depositions. On 30 Novenber 1994, the court entered a prelimnary
order which overrul ed the notions, but which reserved the issue of
whet her Ms. Prince's conduct constituted fifty percent or nore of

the fault in the case.

Def endants filed a joint nenorandum renewing their summary
judgnment notions, and Ms. Prince responded. The parties orally
argued the issue of fault on 9 February 1996. The court held that
Ms. Prince's percentage of fault was fifty percent or nore and
granted sunmary judgnment to defendants. Thereafter, Ms. Prince

filed her notice of appeal.

1. St andard of Revi ew

The sol e issue on this appeal is whether the trial court erred
in granting the defendant's notion for summary judgnent.

Tenn. R Civ.P. 56.03 contains two requirenments for
granting a summary judgment. First, there nust be no
genuine issue with regard to the material facts rel evant
to the claimor defense enbodied in the notion. Second,
the noving party nust be entitled to a judgnent as a
matter of | aw based on the undi sputed facts.

Pacific E. Corp. v. Gulf Life Holding Co., 902 S.W2d 946, 952

(Tenn. App. 1995)(citations omtted).

In determ ning whether or not a genuine issue of
material fact exists for purposes of sunmmary judgnent,
courts in this state have indicated that the question
shoul d be considered in the same manner as a notion for
directed verdict nade at the close of the plaintiff's
proof, i.e., the trial court nust take the strongest
| egitimate view of the evidence in favor of the nonnoving
party, allow all reasonable inferences in favor of that
party, and discard all countervailing evidence. Then, if
there is a dispute as to any material fact, or any doubt
as to the conclusions to be drawn from that fact the
notion nust be denied. The court is not to "weigh" the
evi dence when evaluating a notion for summary judgnent.

Byrd v. Hall, 847 S.W2d 208, 210 (Tenn. 1993)(citations omtted).
This court nust use the sane standard in reviewng a trial court's
judgnent granting sumrmary judgnent.

Qur standard of review, and that of the trial court, on



a notions for sunmmary judgnent is the sanme: we nust take
the strongest legitimte view of the evidence in favor of
t he nonnoving party, allow all reasonable inferences in
their favor and discard all countervailing evidence. |If
we determine that a dispute exists as to any naterial
fact or any doubt as to the conclusions to be drawn from
that fact, we nmust deny the notion.
Clifton v. Bass, 908 S.W2d 205, 208 (Tenn. App. 1995)(citations

omtted).

I11. Disputed Factual I|ssues

The trial court found "that reasonable m nds could not differ
that Mary Alice Prince intentionally ingested a |ethal dose of a
t oxi ¢ substance knowi ng that the ingestion created an unreasonabl e
risk of harm" Qur review of this record shows that the trial
court's finding takes assunptions or inferences to be undi sputed

facts. W respectfully disagree.

A. Nunmber of Pills Taken

The trial court found as an undi sputed fact that Ms. Prince
took a "lethal dose" of pills. The record, however, reveals that
Ms. Prince could have taken as nany as twenty to forty pills or as
few as six. Gven the evidence, it is the opinion of this court

that either inference is reasonable.

The relevant evidence included the follow ng. Dr. Swan
testified that he did not know whether Ms. Prince had taken any
pills. He also testified that he obtained a history fromboth M.
and Ms. Prince and that the estinmate of twenty to forty pills
could have come from either of them Gven Ms. Prince's
condition, it is reasonable to infer that M. Prince gave Dr. Swan
the estinmate. M. Prince, however, was not present when Ms.

Prince took the pills. The only thing Ms. Prince told her husband



in reference to the quantity of pills was that she had taken sone
pills. M. Prince testified that he may have guessed at the
nunbers based on the nunber of pills he sawin the bathroomand t he
size of the bottle he found. Wen M. Prince entered the bathroom
he found pills "in the toilet, in the sink, inthe floor . . . al

over the bathroom" |In addition, M. Prince found a bottle in the

trash which he estimated to be two and one-half inches high by one

inch in diameter. It is reasonable to infer that with pills "in
the toilet, inthe sink, inthe floor . . . all over the bathroont
the nunber actually taken was quite small. Al so, M. Prince

testified that there were only a "half a dozen or so" pills in Ms.
Prince's vomtus. Finally, M. Prince had threatened to |eave
hone. G ven such a threat, it is reasonable to infer that the act
of taking the pills was a grandstand play intended to keep M.
Prince fromleaving, not an attenpt to commt suicide. Thus, the
evidence as to the nunber of pills taken is in dispute and is

subj ect to nunerous inferences.

B. “Let hal Dose”

There is also a dispute as to whether the nunber of pills
taken by Ms. Prince was a | ethal dose. Assumng that Ms. Prince
ingested twenty to forty pills, that the Vanderbilt Poi son Control
Center correctly identified the pills as Caphedrine, and that each
pill contained 200 mlligrans of caffeine, Ms. Prince initially
i ngested four to eight grans of caffeine. The experts, however, do
not agree as to whether this constitutes a |ethal dose. Dr.
Richard S. Cranpton, Ms. Prince's expert, testified that the
| et hal dose ranges fromfive to ten grans. |In addition, Dr. Karl
J. Crossen, defendants' expert, testified that there is no
agreenent as to the lethal dose. He testified as foll ows:

Q Do you know what the | ethal dose of caffeine
i s?



A Depends on which text. 1've seen it witten
down as approximately ten grans.

The possibility that the dose was lethal is even |ess when one
considers that it is reasonable to conclude that Ms. Prince took
only six pills. To explain, six pills contain only 1.2 grans of
caffeine. Thus, there is a dispute as to whether the nunber of
pills taken by Ms. Prince was a | ethal dose, and assunm ng that she
only took six pills, it is reasonable to infer that the dose was

not | et hal .

C. Sequence of Events and Cause of Acute Event

There are other disputed factual issues related to the
precipitating cause of Ms. Prince's permanent injuries. Wth
regard to the sequence of events at the time of Ms. Prince's acute
event, defendants have attenpted to establish that Ms. Prince
suffered a seizure before going into ventricular fibrillation.
They use this theory to support their argunment that the anmount of
caffeine ingested was the primary agent in causing Ms. Prince's
injuries. Dr. CGeorge Klein and Dr. George Podgorny, Ms. Prince's
experts, both testified that the ventricular fibrillation preceded

t he sei zure.

There is also a dispute as to the cause of the acute event.
One theory, that of defendants, is that a caffeine overdose caused
the cardiac arrest. Ms. Prince's theory is that hypokal em a, | ow
potassium caused plaintiff's injuries. Both theories are
supported by expert testinony. Dr. Crossen testified that a
caffeine overdose w thout any secondary condition caused the
cardiac arrest. Both Dr. Podgorny and Dr. Klein testified that the
| ow potassium was the result of prolonged and copi ous vomting
The prol onged vomting resulted fromM. Prince giving Ms. Prince

i pecac without water. W find nothing in the record to suggest



that ingestion of caffeine or caffeine with ephedrine caused the

vom ti ng.

D. St andard of Care

Def endants al so contend that because Ms. Prince took the
pills she was likely to have been injured whether defendants were
negligent or not. Dr. Klein's testinony is clear, however, that if
nei t her defendants nor M. Prince had acted after Ms. Prince took
the pills the caffeine would not have caused her injuries.
Def endants take the position that once Ms. Prince took the pills
all that foll owed was i nevitable. The record does not support this

assertion w thout dispute.

There is a material question of whether the failure of the
health care providers to properly deal with the consequences of the
prol onged and copious vomting caused Ms. Prince's injuries.
There is evidence that the defendants were negligent in their care
of Ms. Prince and that Ms. Prince would not have sustained
injuries had defendants conmplied with the standard of care. Wile
at St. Thonas, despite a history of drug overdose and copious
vom ting for a period of some four hours, Dr. Swan did not order an
IV to replace lost fluids, did not order antienetics to stop the
vomting, and did not order a drug screen or other |lab tests such
as a blood count, a urinalysis, or a serumelectrolyte. There is
evidence that the failure to order these tests or to order
antienetics deviated fromthe accepted standards of nedical care.
There i s al so evidence of a continued devi ati on fromthe acceptabl e
standards of nmedical care after Ms. Prince left St. Thomas and M.

Prince took her to Edgefield Hospital.

E. Proxi mat e Cause and Apportionnent of Fault



In the order granting summary judgnent the trial court
referred to decisions of our suprene court. Specifically, the
court relied on Gray v. Ford Mdtor Conpany, 914 S.W2d 464 (Tenn.
1996), for the proposition that the principles of conparative fault
apply to nedi cal nal practice actions so that the fault of a patient
can be conpared to the fault of the treating health care providers.
The first case in which the Tennessee Suprene Court approved the
application of conparative fault principles in nmedical nal practice
cases was Volz v. Ledes, 895 S.W2d 677 (Tenn. 1995). In both
Gray and Vol z, the determ nati on of apportionnent of fault was | eft
tothe jury. Gay, 914 S.W2d at 266; Volz, 895 S.W2d at 677. W
find no fault with the trial court's conclusion that principles of
conparative fault are applicable in medical nal practice cases, but
we are of the opinion that the trial court erred in making this
conparison rather than having the jury do so. “lIn a jury case, the
i ssues of negligence and proxinmate cause are generally for the
jury. Such issues may be pre-enpted by the Trial Judge only where
t he evidence and reasonable inferences therefrom are so free of
conflict that all reasonable m nds woul d agree with the deci si on of
the Trial Judge.” Husted v. Echols, 919 S.W2d 43, 45 (Tenn. App.

1995). Such is not the case here.

The trial court inits judgnent stated that "[i]n reaching
this conclusion, the Court has carefully considered the factors
that are relevant for determining the percentage of fault that
shoul d be assigned to a party . . . ." One of the relevant factors
used when apportioning fault is "the relative closeness of the
causal relationship between the conduct of the defendant and the
injury to the plaintiff . . . ." Eaton v. MLain, 891 S.W2d 587,
592 (Tenn. 1994). Here, there is a very real question of whether
Ms. Prince's act of taking an unknown quantity of pills was the

proxi mate cause of her injuries. Ms. Prince argues that the act



of making her take ipecac and the subsequent negligent treatnent
conbined to intervene between Ms. Prince's act of taking sone
pills and her final injuries. W do not think it is necessary to
consi der the case fromthe perspective of "intervening cause."” The
gquestion is sinple. Wwose fault was nore proxi nate? Mst often,
this is a question of fact to be deternmined by a jury. Based on
the record and the reasonable inferences to be drawn therefrom a
jury could conclude that defendants' fault was nore proximate to
Ms. Prince's injuries and that the act of Ms. Prince was not

proxi mte at all.

In the nmagjority of cases, the Mlintyre v. Ballentine, 833
S.W2d 52 (Tenn. 1992), conparison and allocation of fault issues
are properly left to the jury. The court in Eaton makes this
cl ear:

Under the pre-Mintyre fault system the question
for the, trial court on a notion for directed
verdi ct/JNOV al |l eging contri butory negligence was:
if, after taking the strongest legitimate view of
the evidence in the plaintiff's favor, could it be
determ ned beyond question that the plaintiff was
guilty of any negligence that proximtely caused
the resulting injuries? If the answer to this
guestion was "yes," then a directed verdict was
proper. This situation was rare, however, for as
we enphasized in Frady v. Smth, 519 S . W2d 584
(Tenn. 1974):

Negl i gence, contributory negligence,
and proximate cause are ordinarily
i ssues to be decided by the jury, and
can be withdrawn from the jury and
decided by the court only in those
cases where the facts are established
by evidence free from conflict, and
the inference from the facts is so
certain that all reasonable nen, in
the exercise of a free and inpartia
judgnment, nust agree upon it.

This Court's adoption of the doctrine of
conparative fault in MlIntyre does not change these
standards governing the trial court's assessnent of
the evidence; nor does it change the established
standard governing the trial court's wultinmate
deci si on of whether to grant the notion. The trial
court still nust take the strongest legitimte view
of the evidence in favor of the non-novant; and it
must grant the notion only if reasonable m nds

10



could not differ as to the legal conclusion to be
drawn fromthat evidence.

Eaton, 891 S.W2d at 590(citations omtted)(bold enphasis added).

The defendants assert and the trial court found that "as a
matter of law' Ms. Prince's fault was at least fifty percent. In
def endants' view, if the court determ nes that Ms. Prince's act
was intentional and that defendants' acts were negligent, the
anal ysis cones to an end. That is, defendants contend the finding
that one acted intentionally and the other negligently 1is
sufficient for the court to render judgnent as a matter of law in
favor of the negligent party. W are of the opinion that a
conparison of supposed levels of conduct wthout determ ning
proxi mate cause is not presently the law in Tennessee. The
asserted |l evel of fault of a party is a circunstance for the finder
of fact to consider when determ ning the percentage of fault of

each party in producing the injury. It is not a bar to recovery.

| V. Concl usi on

A review of the record reveals there are nunerous materi al
facts in dispute and that genuine doubt exists with regard to the
concl usions and i nferences to be drawn fromthe facts. Reasonable
m nds could conclude that Ms. Prince did not intend to harm
hersel f, that the pills she took would not have caused her harm
t hat her husband's act of naking her take ipecac w thout water was
the act which caused the need for nedical care, and that Ms.
Prince would not have sustained any injuries had she received

proper nedical care.

Therefore, it results that the judgnent of the trial court
is reversed, and the case is remanded to the trial court for

further necessary proceedings. Cost on appeal are taxed to
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def endant s/ appel | ees.

SAMJEL L. LEWS, J.

CONCUR:

HENRY F. TCDD, P.J., MS.

WLLIAM C. KOCH, JR, J.
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