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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

NATI ONAL BOOK WAREHOUSE,  I NC. , )  C/ A NO.  03A01- 9606- CV- 00189
)

Pl a i nt i f f - Appe l l e e , )  KNOX LAW
)

v. )  HON.  WHEELER ROSENBALM,
)  J UDGE

BOOK- MART OF FLORI DA,  I NC. , )
BOOK- WAREHOUSE OF SARASOTA,  )
I NC. ,  BOOK- WAREHOUSE OF ST. )
AUGUSTI NE,  I NC. ,  BOOK- )
WAREHOUSE OF ELLENTON,  I NC. , )
BOOK- WAREHOUSE OF WEST PALM )
BEACH,  I NC. ,  BOOK- WAREHOUSE OF)
SAWGRASS,  I NC. , )  AFFI RMED

)  AS
De f e nda nt s - Appe l l a nt s . )  MODI FI ED

F.  DULI N KELLY a nd CLI NTON L.  KELLY,  KELLY & KELLY,
He nde r s onvi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

J OHN B.  WATERS,  I I I ,  LONG,  RAGSDALE & WATERS,  P. C. ,  Knoxvi l l e ,
f or  Appe l l a nt ,  Book- Ma r t  of  Fl or i da ,  I nc .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  c ont r a c t  di s put e ,  t he  Tr i a l  Cour t  e nt e r e d

s umma r y j udgme nt  f or  pl a i nt i f f  a ga i ns t  de f e nda nt s  f or  t he

pr i nc i pa l  on not e s  of  $113, 630. 40,  pl us  a t t or ne y’ s  f e e s  of

$15, 750. 00,  a nd de f e nda nt s  ha ve  a ppe a l e d.

Pl a i nt i f f ,  Na t i ona l  Book Wa r e hous e ,  I nc . ,  ( NBW)  a nd

de f e nda nt  Book- Ma r t  of  Fl or i da ,  I nc . ,  ( Book- Ma r t )  we r e
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i nvol ve d i n  l i t i ga t i on.   Dur i ng t he  c our s e  of  l i t i ga t i on,

Book- Ma r t  gua r a nt e e d pa yme nt s  on f i ve  pr omi s s or y not e s  t o  NBW.

NBW f i l e d s ui t  t o  c ol l e c t  t he s e  not e s  a nd Book- Ma r t

r a i s e d t he  a f f i r ma t i ve  de f e ns e s  of  f r a ud a nd mi s t a ke .   

The  i s s ue  pr e s e nt e d i s  whe t he r  t he  Tr i a l  Cour t  e r r e d

i n gr a nt i ng s umma r y j udgme nt  f or  Book- Ma r t ’ s  de f a ul t  on f i ve

pr omi s s or y not e s .

Be f or e  t he  Cour t  wa s  t he  a f f i da vi t  a nd de pos i t i on of

De a n Wi ne ga r dne r ,  Pr e s i de nt  of  t he  books t or e  c ompa ni e s .   Hi s

a f f i da vi t  s t a t e s  i n pe r t i ne nt  pa r t :   

2 .   The  Not e s  a nd Gua r a nt y whi c h a r e  t he  s ubj e c t  of
t hi s  c a s e  we r e  ne got i a t e d be t we e n mys e l f ,  on be ha l f
of  t he  de f e nda nt s  a nd Da n Wi e ne r ,  on be ha l f  of  t he
pl a i nt i f f .   I n  our  di s c us s i ons ,  whi c h t ook pl a c e
be f or e  a nd a f t e r  e xe c ut i on of  t he  Not e s  a nd
Gua r a nt y,  I  wa s  l e d t o  be l i e ve  by Da n Wi e ne r  t ha t
t he r e  woul d be  no ne t  pa yme nt  on t he  Not e s  f r om t he
de f e nda nt s  t o  pl a i nt i f f ;  t ha t  t he  e xe c ut i on of  t he
Not e s  a nd Gua r a nt y wa s  one  mi nor  s t e p i n  a
s e t t l e me nt  or  r e s ol ut i on pr oc e s s  of  va r i ous  c l a i ms
be t we e n t he  pl a i nt i f f  a nd t he  de f e nda nt s ;  a nd t ha t  a
f i na l  r e s ol ut i on of  t he  c a s e  woul d r e s ul t  i n
obl i ga t i ons  of  t he  pl a i nt i f f  t o  t he  de f e nda nt s  whi c h
woul d e xc e e d t he  a mount s  of  t he  Not e s .   Mr .  Wi e ne r
e i t he r  ha d t he  s a me  unde r s t a ndi ng I  ha d,  or  he
mi s r e pr e s e nt e d hi s  unde r s t a ndi ng a nd t he  i nt e nde d
e f f e c t  of  t he  Not e s  a nd Gua r a nt y.

3.   My s ol e  r e a s on f or  e xe c ut i ng t he  Not e s  a nd
Gua r a nt y wa s  t ha t  t he  a mount s  s e t  f or t h  t he r e i n
woul d be  a n of f s e t  a ga i ns t  a mount s  owe d by t he
pl a i nt i f f  t o  t he  de f e nda nt s ,  a nd t ha t  no ne t  a mount
woul d be  owe d or  pa i d by t he  de f e nda nt s  t o  t he
pl a i nt i f f .

As  a  ge ne r a l  r ul e ,  s umma r y j udgme nt  i s  not

a ppr opr i a t e  f or  t he  di s pos i t i on of  a  f r a ud c l a i m.   Fowl e r  v .

Happy  Goodman Fami l y ,  575 S. W. 2d 496,  499 ( Te nn.  1978) .  

Howe ve r ,  a  pa r t y  a s s e r t i ng f r a ud,  whe n c onf r ont e d by a  mot i on

f or  s umma r y j udgme nt ,  mus t  pr oduc e  c ompe t e nt  a nd ma t e r i a l
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 Al t h o u g h  t h e  a c t i o n  o f  p r o mi s s o r y  f r a u d  d i d  n o t  e x i s t  i n  Te n n e s s e e  a t  

o n e  t i me ,  t h e  Su p r e me  Co u r t  ma d e  i t  c l e a r  i n  Fo wl e r  t h a t  s u c h  a n  a c t i o n

wo u l d  b e  r e c o g n i z e d  i f  t h e  p r o o f  wa s  s u f f i c i e n t .

2
 Th e  a f f i d a v i t  wa s  l e g a l l y  i n s u f f i c i e n t  b e c a u s e  i t  o f f e r e d  o n l y  

s u b j e c t i v e  b e l i e f  i n  s t a t i n g  t h a t  ?u p o n  i n f o r ma t i o n  I  h a v e ,  I  b e l i e v e  

t h a t  a l l  o f  t h e  a f o r e me n t i o n e d  r e p r e s e n t a t i o n s  o f  t h e  p l a i n t i f f s  we r e  

ma d e  b y  t h e m k n o wi n g  t h a t  t h e y  we r e  f a l s e  a n d  t h e y  we r e  i n t e n d e d  t o  

mi s l e a d  me . ? S e e  T. R. C. P.  Ru l e  5 6 .     
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e vi de nc e  whi c h i s  l e ga l l y  s uf f i c i e nt  t o  s uppor t  t he  de f e ns e .  

I d .  

He r e ,  t he  a f f i da vi t  of  Wi ne ga r dne r  doe s  not

e s t a bl i s h a  c l a i m of  pr omi s s or y f r a ud.   Pr omi s s or y f r a ud,  a

f r a ud ba s e d upon a  pr omi s e  of  f ut ur e  c onduc t ,  r e qui r e s  t ha t

t he  pr omi s e  or  r e pr e s e nt a t i on wa s  ma de  wi t h t he  i nt e nt  not  t o

pe r f or m1.   To de mons t r a t e  a  l a c k of  pr e s e nt  i nt e nt i on t o  c a r r y

out  t he  pr omi s e ,  e vi de nc e  ot he r  t ha n f a i l ur e  t o  ke e p t he

pr omi s e  or  t he  s ubj e c t i ve  i mpr e s s i on of  t he  pr omi s e e  i s

r e qui r e d.   I d. 2  Se e  Far me r ’ s  & Me r c hant s  Bank  v .  Pe t t y ,  664

S. W. 2d 77,  81 ( Te nn. App.  1983) ;   St ac k s  v .  Saunde r s ,  812

S. W. 2d 587,  593 ( Te nn. App.  1990) ;   Oak  Ri dge  Pr e c i s i on

I ndus t r y ,  I nc .  v .  Fi r s t  Te nn.  Bank ,  835 S. W. 2d 25,  28

( Te nn. App.  1992) .   

Wi ne ga r dne r ’ s  a f f i da vi t  s t a t e s  t ha t  he  ?wa s  l e d t o

be l i e ve ? t ha t  t he r e  woul d be  no ne t  pa yme nt  on t he  not e s  a nd

t ha t  Mr .  Wi e ne r  ?ha d t he  s a me  unde r s t a ndi ng I  ha d,  or  he

mi s r e pr e s e nt e d hi s  unde r s t a ndi ng. ?  As  a  ma t t e r  of  l a w,

Wi ne ga r dne r  doe s  not  of f e r  c ompe t e nt  e vi de nc e  of  Wi e ne r ’ s  l a c k

of  i nt e nt i on t o  c a r r y out  t he  pr omi s e .   Summa r y j udgme nt  wa s

a ppr opr i a t e  on t hi s  f r a ud de f e ns e .

Summa r y j udgme nt  wa s  a l s o a ppr opr i a t e  on t he  i s s ue

of  mi s t a ke .   Te nne s s e e  de f i ne s  mi s t a ke  a s  ?a n unc ons c i ous
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i gnor a nc e  or  f or ge t f ul ne s s  of  a  f a c t ,  pa s t  or  pr e s e nt ,

ma t e r i a l  t o  t he  c ont r a c t , ? a nd e xi s t s :   

whe n a  pe r s on a c t i ng upon s ome  e r r one ous  c onvi c t i on,
e i t he r  or  l a w or  f a c t ,  e xe c ut e s  s ome  i ns t r ume nt ,  or
doe s  s ome  a c t ,  or  omi t s  t o  do s ome  a c t ,  whi c h but
f or  t ha t  e r r one ous  c onvi c t i on,  he  woul d not  ha ve
e xe c ut e d,  done  or  omi t t e d.

St at e  e x  r e l .  Mat he s  e t  al .  v .  Gi l br e at h ,  181 Te nn.  498,  504,  

( Te nn.  1944) .   

The  pr i nc i pa l s  i n  t hi s  c a s e  we r e  not  una wa r e  or

f or ge t f ul  of  a  pa s t  or  pr e s e nt  f a c t .   The y ma y ha ve  be e n

a nt i c i pa t i ng t he  t e r ms  of  a  f ut ur e  s e t t l e me nt  a gr e e me nt ,  but

t hi s  s pe c ul a t i on i s  not  a  mi s t a ke  t ha t  c a n be  r e me di e d by l a w.

The  Tr i a l  Cour t  a wa r de d a t t or ne y’ s  f e e s  i n  t he

a mount  of  $15, 750. 00.   The  a mount s  we r e  a s s e s s e d pur s ua nt  t o  a  

pr ovi s i on of  t he  pr omi s s or y not e s  whi c h pr ovi de s :

Upon de f a ul t ,  t he  unde r s i gne d a gr e e s  t o  pa y
r e a s ona bl e  a t t or ne y’ s  f e e s ,  whi c h s ha l l  i n  no e ve nt
be  l e s s  t ha n 15% of  t he  a mount  due  he r e unde r ,  a nd
a l l  c os t s  of  c ol l e c t i on.

The  Tr i a l  J udge  s a i d i n  hi s  f i na l  j udgme nt  ?t ha t  t he  a c t ua l

a nd r e a s ona bl e  l e ga l  f e e s  i nc ur r e d by pl a i nt i f f  i n  t hi s

a c t i on,  i n  t he  a bs e nc e  of  t he  pr omi s s or y not e s ,  a mount e d t o

$4, 480. 85,  a s  s e t  f or t h  i n  t he  a f f i da vi t  of  a t t or ne y f e e s ,

s ubmi t t e d .  .  .  [ by pl a i nt i f f ’ s  a t t or ne y] ;  howe ve r ,  t he

pl a i nt i f f  i s  e nt i t l e d t o  j udgme nt  a ga i ns t  de f e nda nt  f or  l e ga l

f e e s  i n  t he  a mount  of  $15, 750. 00 pur s ua nt  t o  t he  wr i t t e n

pr ovi s i ons  of  t he  not e s  s ue d upon. ?

NBW r e l i e s  on t he  c a s e  o f  Wal l e r ,  Lans de n,  Dor t c h,

Dav i s  v .  Hane y ,  851 S. W. 2d 131 ( Te nn.  1992)  t o  uphol d t he

a wa r d of  a t t or ne y’ s  f e e s .   The  c our t  i n  t ha t  c a s e  e nf or c e d a

pr ovi s i on i n  t he  t e r ms  of  a  pr omi s s or y not e  whi c h s t a t e d ?a l l
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c os t s  of  c ol l e c t i on,  i nc l udi ng a t t or ne y’ s  f e e s  of  15% i f  s ui t

i s  br ought  on t hi s  not e ,  s ha l l  be  a dde d t o  t he  pr i nc i pa l

he r e of . ?  The  Cour t  f ound t ha t  t he  a gr e e me nt  c ons t i t ut e d a n

unc ondi t i ona l  c ommi t me nt  t o  pa y t he  15% i f  s ui t  wa s  br ought ,

a nd di s t i ngui s he d t hi s  c l a us e  f r om a  ?s t a nda r d c l a us e ? a wa r di ng

r e a s ona bl e  a t t or ne y’ s  f e e s .   I d.  a t  134.   Thi s  c a s e  doe s  not

c ont r ol  t he  i s s ue  be f or e  t he  Cour t .   The  de f e ns e s  r a i s e d i n

Hane y  wa s  t ha t  pl a i nt i f f  wa s  not  e nt i t l e d t o a n a wa r d of

a t t or ne y’ s  f e e s ,  be c a us e  i t  e l e c t e d t o  r e pr e s e nt  i t s e l f  i n

c ol l e c t i ng t he  not e ,  a nd t ha t  s i nc e  pl a i nt i f f  wa s  r e pr e s e nt i ng

i t s e l f ,  i t  wa s  not  i nc ur r i ng a t t or ne y’ s  f e e s ,  but  wa s  a c t ua l l y

s e e ki ng t o  i nc r e a s e  t he  a wa r d.   I d.  a t  133.   The  de f e ns e  of

r e a s ona bl e ne s s  of  t he  c ont r a c t ua l  obl i ga t i on wa s  not  a n i s s ue

be f or e  t he  Cour t .

I n  our  vi e w,  t hi s  i s s ue  i s  c ont r ol l e d by Dol e  v .

Wade ,  510 S. W. 2d 909,  ( Te nn.  1974) .   The  Cour t  r e c ogni z e d t ha t

t he  s t i pul a t i on i n  a  not e  f or  a t t or ne y’ s  f e e s  i s  va l i d ,  a nd

wi l l  be  e nf or c e d,  but  t he  Cour t  i s  not  bound t o  a ny pa r t i c ul a r

a mount  s e t  f or t h  i n  t he  c ont r a c t ,  whi c h wi l l  be  e nf or c e d onl y

t o t he  e xt e nt  t ha t  i t  i s  r e a s ona bl e .   The  Cour t  ove r r ul e d a

l i ne  of  c a s e s  a ppa r e nt l y  hol di ng t o  t he  c ont r a r y,  a nd f ol l owe d

a n opi ni on by J us t i c e  Gr a f t on Gr e e n,  i n  t he  c a s e  of  Bank  v .

Wood,  125 Te nn.  6 ,  ( 1911) .   J us t i c e  Gr e e n s a i d:

Upon t he  que s t i on of  t he  a l l owa nc e  of  a t t or ne ys ’
f e e s ,  we  t hi nk t he r e  i s  no e r r or  i n  t he  c ha nc e l l or ’ s
de c r e e .   Whi l e  a  s t i pul a t i on i n a  not e  f or
a t t or ne ys ’  f e e s  i s  va l i d  a nd wi l l  be  e nf or c e d by
t hi s  c our t ,  t he  c our t  i s  not  bound by a  pr ovi s i on t o
t he  e f f e c t  t ha t  a ny pa r t i c ul a r  a mount  s ha l l  be
a l l owe d f or  s uc h f e e s ,  a nd no ma t t e r  wha t
s t i pul a t i on a s  t o  t he  a mount  i s  ma de  i n  t he  f a c e  of
t he  not e ,  i t  wi l l  not  be  e nf or c e d unl e s s  i t  a ppe a r s
r e a s ona bl e  t o  t he  c our t .
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125 Te nn.  16- 17.   Thi s  r ul i ng i s  i n  ke e pi ng wi t h t he  t i me -

honor e d r ul e  of  e qui t y  t ha t  c ont r a c t s  a r e  e nf or c e a bl e  onl y t o

t he  e xt e nt  t he y a r e  r e a s ona bl e .  

I n  t hi s  c a s e ,  i t  i s  undi s put e d t ha t  t he  r e a s ona bl e

f e e  f or  t he  s e r vi c e s  r e nde r e d i s  $4, 480. 85.   Ac c or di ngl y,  we

r e duc e  t he  a wa r d of  a t t or ne y’ s  f e e s  t o  t ha t  a mount ,  a nd

ot he r wi s e  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t .

The  c a us e  i s  r e ma nde d wi t h t he  c os t s  of  t he  a ppe a l

a s s e s s e d one - ha l f  t o  e a c h pa r t y .   

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


