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OP1 NI ON

Franks. J.

In this contract dispute, the Trial Court entered
sumary judgnent for plaintiff against defendants for the
principal on notes of $113,630.40, plus attorney’ s fees of
$15, 750. 00, and defendants have appeal ed.

Plaintiff, National Book Warehouse, Inc., (NBW and

def endant Book-Mart of Florida, Inc., (Book-Mart) were



involved in litigation. During the course of litigation,
Book- Mart guaranteed paynents on five prom ssory notes to NBW

NBWfiled suit to collect these notes and Book- Mart
rai sed the affirmative defenses of fraud and m st ake.

The issue presented is whether the Trial Court erred
in granting sumary judgnent for Book-Mart’'s default on five
prom ssory notes.

Before the Court was the affidavit and deposition of
Dean W negardner, President of the bookstore conpanies. His
affidavit states in pertinent part:

2. The Notes and Guaranty which are the subject of
this case were negoti ated between nyself, on behalf
of the defendants and Dan Wener, on behalf of the
plaintiff. In our discussions, which took place
before and after execution of the Notes and
GQuaranty, | was |led to believe by Dan Wener that
there woul d be no net paynent on the Notes fromthe
defendants to plaintiff; that the execution of the
Not es and Guaranty was one mnor step in a
settlenment or resolution process of various clains
between the plaintiff and the defendants; and that a
final resolution of the case would result in
obligations of the plaintiff to the defendants which
woul d exceed the amounts of the Notes. M. Wener

ei ther had the sane understanding | had, or he

m srepresented his understandi ng and the intended
effect of the Notes and CGuaranty.

3. M sole reason for executing the Notes and
Guaranty was that the anounts set forth therein
woul d be an of fset agai nst anpbunts owed by the
plaintiff to the defendants, and that no net anount
woul d be owed or paid by the defendants to the
plaintiff.
As a general rule, sunmary judgnment is not
appropriate for the disposition of a fraud claim Fow er v.
Happy Goodman Fam |y, 575 S.W2d 496, 499 (Tenn. 1978).

However, a party asserting fraud, when confronted by a notion

for sunmary judgnment, nust produce conpetent and nateri al



evidence which is legally sufficient to support the defense.
I d.

Here, the affidavit of Wnegardner does not
establish a claimof promssory fraud. Prom ssory fraud, a
fraud based upon a prom se of future conduct, requires that
the prom se or representation was nmade with the intent not to
performt. To denonstrate a |lack of present intention to carry
out the prom se, evidence other than failure to keep the
prom se or the subjective inpression of the promsee is
required. 1d.*> See Farner’s & Merchants Bank v. Petty, 664
S W2d 77, 81 (Tenn. App. 1983); Stacks v. Saunders, 812
S.W2d 587, 593 (Tenn. App. 1990); GOak R dge Precision
I ndustry, Inc. v. First Tenn. Bank, 835 S.W2d 25, 28
(Tenn. App. 1992).

W negardner’s affidavit states that he was led to
bel i eve? that there would be no net paynent on the notes and
that M. Wener ?had the sane understanding | had, or he
m srepresented his understanding.? As a matter of |aw,

W negar dner does not offer conpetent evidence of Wener’s |ack
of intention to carry out the promse. Summary judgnent was
appropriate on this fraud defense.

Summary judgnent was al so appropriate on the issue

of m stake. Tennessee defines m stake as ?an unconsci ous

! Al t hough the action of prom ssory fraud did not exist in Tennessee at

one time, the Suprenme Court made it clear in Fow er that such an action
woul d be recognized if the proof was sufficient.

2 The affidavit was legally insufficient because it offered only

subj ective belief in stating that ?upon information I have, | believe
that all of the aforementioned representations of the plaintiffs were
made by them knowi ng that they were false and they were intended to

m sl ead nme.? See T.R.C.P. Rule 56



I gnorance or forgetful ness of a fact, past or present,
material to the contract,? and exi sts:

when a person acting upon sone erroneous conviction,

either or law or fact, executes sone instrunent, or

does some act, or omts to do sone act, which but
for that erroneous conviction, he would not have
execut ed, done or omtted.
State ex rel. Mathes et al. v. Glbreath, 181 Tenn. 498, 504,
(Tenn. 1944).

The principals in this case were not unaware or
forgetful of a past or present fact. They nmay have been
anticipating the terns of a future settl enent agreenent, but
this speculation is not a mstake that can be renedi ed by | aw

The Trial Court awarded attorney’'s fees in the
amount of $15, 750. 00. The anmpbunts were assessed pursuant to a
provi sion of the prom ssory notes which provides:

Upon default, the undersi gned agrees to pay

reasonabl e attorney’s fees, which shall in no event

be | ess than 15% of the anount due hereunder, and

all costs of collection.
The Trial Judge said in his final judgnent ?that the actual
and reasonable | egal fees incurred by plaintiff in this
action, in the absence of the prom ssory notes, anounted to
$4,480.85, as set forth in the affidavit of attorney fees,
subnmitted . . . [by plaintiff's attorney]; however, the
plaintiff is entitled to judgnent agai nst defendant for |egal
fees in the amount of $15, 750.00 pursuant to the witten
provi sions of the notes sued upon.?

NBWrelies on the case of Waller, Lansden, Dortch,
Davis v. Haney, 851 S.W2d 131 (Tenn. 1992) to uphold the

award of attorney’s fees. The court in that case enforced a

provision in the ternms of a prom ssory note which stated ?al



costs of collection, including attorney's fees of 15%if suit
I's brought on this note, shall be added to the principal
hereof.? The Court found that the agreenment constituted an
uncondi ti onal commitnent to pay the 15%if suit was brought,
and di stinguished this clause froma ?standard cl ause? awar di ng
reasonabl e attorney’s fees. 1d. at 134. This case does not
control the issue before the Court. The defenses raised in
Haney was that plaintiff was not entitled to an award of
attorney’ s fees, because it elected to represent itself in
collecting the note, and that since plaintiff was representing
itself, it was not incurring attorney’'s fees, but was actually
seeking to increase the award. I|d. at 133. The defense of
reasonabl eness of the contractual obligation was not an issue
before the Court.

In our view, this issue is controlled by Dole v.
Wade, 510 S.W2d 909, (Tenn. 1974). The Court recogni zed that
the stipulation in a note for attorney’'s fees is valid, and
will be enforced, but the Court is not bound to any particul ar
amount set forth in the contract, which will be enforced only
to the extent that it is reasonable. The Court overruled a
line of cases apparently holding to the contrary, and foll owed
an opinion by Justice Grafton Geen, in the case of Bank v.
Wod, 125 Tenn. 6, (1911). Justice G een said:

Upon the question of the allowance of attorneys’

fees, we think there is no error in the chancellor’s

decree. While a stipulation in a note for

attorneys’ fees is valid and will be enforced by

this court, the court is not bound by a provision to

the effect that any particul ar anount shall be

all owed for such fees, and no matter what

stipulation as to the anount is made in the face of

the note, it will not be enforced unless it appears
reasonable to the court.



125 Tenn. 16-17. This ruling is in keeping with the tine-
honored rule of equity that contracts are enforceable only to
the extent they are reasonabl e.

In this case, it is undisputed that the reasonabl e
fee for the services rendered is $4,480.85. Accordingly, we
reduce the award of attorney’s fees to that anpunt, and
ot herwi se affirmthe judgnent of the Trial Court.

The cause is remanded with the costs of the appeal

assessed one-half to each party.

Her schel P. Franks, J.

CONCUR:

Charl es D. Susano, Jr., J.

WIilliamH | nnman, Sr.J.



