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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

EVELYN Mc CONNELL, )  C/ A NO.  03A01- 9605- CH- 00176
)

Pl a i nt i f f - Appe l l a nt , )  SULLI VAN CHANCERY
)

v. )  HON.  J OHN S.  Mc LELLAN,  I I I ,
)  J UDGE

MOUNTAI N EMPI RE OI L COMPANY )
a nd CHARLES MORRI S, )  AFFI RMED

)  AND
De f e nda nt s - Appe l l e e s . )  REMANDED

DAVI D W.  BLANKENSHI P,  Ki ngs por t ,  f or  Pl a i nt i f f - Appe l l a nt .

VI NCENT A.  SI KORA,  RI CHARD W.  PECTOL & ASSOCI ATES,  P. C. ,
J ohns on Ci t y,  f or  De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on f or  da ma ge s  a l l e gi ng s e xua l

di s c r i mi na t i on i n  vi ol a t i on of  t he  Te nne s s e e  Huma n Ri ght s  Ac t ,

T. C. A.  §4- 21- 101,  e t  s e q. ,  t he  Tr i a l  J udge  de t e r mi ne d t ha t  t he

s t a t ut e  of  l i mi t a t i ons  ha d r un,  a nd di s mi s s e d t he  a c t i on.  

Pl a i nt i f f  ha s  a ppe a l e d.

Pl a i nt i f f  wa s  e mpl oye d a s  a  ma na ge r  of  a n Empi r e  Oi l

s t or e  f r om 1982 t o  1991.   He r  l a s t  da y of  e mpl oyme nt  wa s

J a nua r y 18,  1991.   On Apr i l  8 ,  1991,  s he  f i l e d c ha r ge s  wi t h
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  4 - 2 1 - 3 1 1  Ad d i t i o n a l  r e me d i e s  p r e s e r v e d  .  .  .  ( d )  A c i v i l  c a u s e  o f  

a c t i o n  u n d e r  t h i s  s e c t i o n  s h a l l  b e  f i l e d  i n  c h a n c e r y  c o u r t  o r  c i r c u i t

c o u r t  wi t h i n  o n e  ( 1 )  y e a r  a f t e r  t h e  a l l e g e d  d i s c r i mi n a t o r y  p r a c t i c e

c e a s e s ,  a n d  a n y  s u c h  a c t i o n  s h a l l  s u p e r s e d e  a n y  c o mp l a i n t  o r  h e a r i n g

b e f o r e  t h e  c o mmi s s i o n  c o n c e r n i n g  t h e  s a me  a l l e g e d  v i o l a t i o n s ,  a n d  a n y

s u c h  a d mi n i s t r a t i v e  a c t i o n  s h a l l  b e  c l o s e d  u p o n  s u c h  f i l i n g .
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t he  Te nne s s e e  Huma n Ri ght s  Commi s s i on ( THRC)  a l l e gi ng s e xua l

ha r a s s me nt  a nd di s c r i mi na t i on i n  vi ol a t i on of  t he  Te nne s s e e

Huma n Ri ght s  Ac t  ( THRA) .   On Augus t  21,  1992,  s he  r e que s t e d a

Ri ght  t o  Sue  l e t t e r  f r om t he  Commi s s i on,  a nd r e c e i ve d s uc h

l e t t e r  on Oc t obe r  2 ,  1992.   She  f i l e d t hi s  a c t i on on De c e mbe r

30,  1992.

The  Tr i a l  Cour t  f ound t ha t  i na ppr opr i a t e  s e xua l

a dva nc e s  we r e  ma de  t owa r ds  pl a i nt i f f  a nd t ha t  t he  a dva nc e s

i nf e r r e d or  e xpr e s s e d t ha t  s he  c oul d be ne f i t  e c onomi c a l l y  i f

s he  c oope r a t e d.   The  Cour t  c onc l ude d pl a i nt i f f  t e r mi na t e d he r

e mpl oyme nt  be c a us e  s he  wa s  of f e r e d f e we r  hour s  a nd not  of f e r e d

a  ma na ge me nt  pos i t i on t ha t  wa s  a va i l a bl e .   Howe ve r ,  t he  Cour t

di d not  a wa r d da ma ge s  be c a us e  he  de t e r mi ne d t he  a c t i on wa s  not

f i l e d wi t hi n t he  r e qui s i t e  s t a t ut e  of  l i mi t a t i ons .   

The  Ac t  wa s  a me nde d i n  1992 t o  pr ovi de  a  s t a t ut e  of

l i mi t a t i ons  pe r i od,  r unni ng one  ye a r  f r om t he  t i me  t he

di s c r i mi na t or y pr a c t i c e  c e a s e d.   T. C. A.  §4- 21- 311 1.   The

a me nde d l i mi t a t i ons  pe r i od be c a me  e f f e c t i ve  on Ma y 22,  1992,

a nd i t  i s  a r gue d t ha t  i t  doe s  a ppl y r e t r oa c t i ve l y t o  he r  c a s e

on t he  a ut hor i t y  of  She l l  v .  St at e  of  Te nne s s e e ,  893 S. W. 2d

416 ( Te nn.  1995) .   As s umi ng t he  s t a t ut e  wa s  a ppl i c a bl e  by i t s

t e r ms ,  t he  s t a t ut e  be ga n r unni ng a t  t he  t i me  t he  a l l e ge d

di s c r i mi na t or y pr a c t i c e s  c e a s e d,  a nd f ur t he r  a s s umi ng,  wi t hout

de c i di ng,  pl a i nt i f f ’ s  a c t i on di d not  a c c r ue  unt i l  he r  hour s

we r e  c ut  a nd s he  wa s  pa s s e d ove r  f or  a  pos i t i on i n  J a nua r y of
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Th e  e q u i t a b l e  ma x i m,  ?Eq u i t y  Ai d s  t h e  Vi g i l a n t ? i s  a p p l i c a b l e .   Gi b s o n ’ s

S u i t s  i n  Ch a n c e r y ,  4 Ed .  § 4 9 .

3
2 8 - 3 - 1 0 4  Pe r s o n a l  t o r t  a c t i o n s .  - -  ( a )  Th e  f o l l o wi n g  a c t i o n s  s h a l l  b e  

c o mme n c e d  wi t h i n  o n e  ( 1 )  y e a r  a f t e r  t h e  c a u s e  o f  a c t i o n  a c c r u e d  .  .  .

( 3 )  Ci v i l  a c t i o n s  f o r  c o mp e n s a t o r y  o r  p u n i t i v e  d a ma g e s ,  o r  b o t h ,  b r o u g h t

u n d e r  t h e  f e d e r a l  c i v i l  r i g h t s  s t a t u t e s .  .  .  .

3

1991,  he r  a c t i on wa s  not  t i me l y f i l e d.   She  ur ge s ,  howe ve r ,

t ha t  t he  l i mi t a t i ons  pe r i od s houl d be  e qui t a bl y t ol l e d be c a us e

s he  t i me l y f i l e d wi t h t he  THRC,  a nd t he  Commi s s i on i t s e l f  di d

not  c ompl y wi t h t he  t i me  c ons t r a i nt s  s e t  f or t h i n t he  Ac t ,

t hr ough no f a ul t  of  he r  own.   She  a r gue s  t ha t  s i nc e  t he  c l a i m

wa s  out  of  he r  c ont r ol  f or  mor e  t ha n e i ght e e n mont hs ,  t he

l i mi t a t i ons  pe r i od s houl d be  s us pe nde d,  r e l yi ng on Br own v .

Cr owe ,  963 F. 2d 895 ( 6t h Ci r .  1992) .

Pl a i nt i f f - s  a r gume nt  f a i l s ,  be c a us e  he r  c l a i m wa s

not  be yond he r  c ont r ol . 2  The  THRA pr ovi de s  f or  he r  s i t ua t i on,

s t a t i ng:

I f  t he  c ommi s s i on ha s  f a i l e d t o  s c he dul e  a  he a r i ng
i n a c c or da nc e  wi t h §4- 21- 304 or  ha s  f a i l e d t o  i s s ue
a n or de r  wi t hi n one  hundr e d e i ght y ( 180)  da ys  a f t e r
t he  c ompl a i nt  i s  f i l e d,  t he  c ompl a i na nt ,  r e s ponde nt
or  a n i nt e r ve nor  ma y pe t i t i on t he  c ha nc e r y c our t  i n
a  c ount y i n  whi c h t he  a l l e ge d di s c r i mi na t or y
pr a c t i c e  s e t  f or t h  i n  t he  c ompl a i nt  oc c ur s  or  i n
whi c h t he  pe t i t i one r  r e s i de s  or  ha s  t he  pe t i t i one r ’ s
pr i nc i pa l  pl a c e  of  bus i ne s s  f or  a n or de r  di r e c t i ng
t he  c ommi s s i on t o  t a ke  s uc h a c t i on .  .  .  .

T. C. A.  §4- 21- 307( c ) .

Ac c or di ngl y,  a s  t he  Ac t  ma ke s  pr ovi s i ons  f or  t he

c i r c ums t a nc e s  s ur r oundi ng pl a i nt i f f ’ s  c l a i m,  e qui t a bl e  t ol l i ng

i s  not  a ppr opr i a t e .   

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  i n  f i ndi ng

t ha t  t he  a c t i on wa s  ba r r e d by T. C. A.  §28- 1- 104. 3

The  c os t s  of  t he  a ppe a l  a r e  a s s e s s e d t o  a ppe l l a nt ,

a nd t he  c a us e  r e ma nde d.
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


