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O P I  N I  O N

Mc Mur r a y,  J

Thi s  i s  a n a ppe a l  whe r e i n t he  a ppe l l a nt  ( pl a i nt i f f )  c ompl a i ns

of  t he  a c t i on of  t he  t r i a l  c our t  i n  ma ki ng a  de t e r mi na t i on a s  t o
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t he  a mount  of  c hi l d  s uppor t  a r r e a r a ge  owe d by t he  a ppe l l e e

( de f e nda nt ) .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  pl a i nt i f f  wa s  a wa r de d a  di vor c e  by t he  Ha mi l t on Count y

Ci r c ui t  Cour t  on De c e mbe r  3,  1982.   Pur s ua nt  t o  t he  de c r e e ,  t he

de f e nda nt  wa s  or de r e d t o  pa y $30 pe r  we e k f or  c hi l d  s uppor t .   On

Ma y 22,  1995,  t he  pl a i nt i f f  pe t i t i one d t he  t r i a l  c our t  a s ki ng t he

c our t  t o  f i nd t he  de f e nda nt  i n  c ont e mpt  f or  f a i l ur e  t o  a bi de  by t he

or de r s  of  t he  c our t .   The  pl a i nt i f f  c l a i me d t ha t  t he  de f e nda nt  owe d

$22, 590. 00 i n  a r r e a r a ge ,  pl us  i nt e r e s t  a nd s ought  t o  c ol l e c t  t ha t

a mount .  I n  a ddi t i on t o  s e e ki ng t he  c ol l e c t i on of  t he  a l l e ge d

a r r e a r a ge ,  s he  a s ke d t he  c our t  t o  i nc r e a s e  t he  a mount  of  c hi l d

s uppor t  whi c h t he  de f e nda nt  wa s  r e qui r e d t o  pa y.   The  de f e nda nt

f i l e d a n a ns we r  whe r e i n he  de ni e d t ha t  he  wa s  i n  a r r e a r s .

The  pl a i nt i f f  pr e pa r e d a  s t a t e me nt  of  t he  e vi de nc e  os t e ns i bl y

pur s ua nt  t o  t he  pr ovi s i ons  of  Rul e  24,  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e  ( T. R. A. P. ) .   The  t r i a l  j udge  r e j e c t e d t he  s t a t e me nt  of

t he  e vi de nc e  a s  pr e s e nt e d by t he  pl a i nt i f f  a nd pr e pa r e d hi s  own.

The  s t a t e me nt  of  t he  e vi de nc e ,  t hus  pr e pa r e d,  r e l a t e s  t ha t  t he

pl a i nt i f f  ha d no s ubs t a nt i a l  e xpl a na t i on a s  t o  how t he  pl a i nt i f f

a r r i ve d a t  t he  f i gur e  of  $22, 590. 00 a s  t he  a mount  of  a r r e a r a ge .

Whe n a s ke d by t he  c our t ,  t he  pl a i nt i f f  a dmi t t e d t ha t  " i t  wa s  a

gue s s . "   The  s t a t e me nt  f ur t he r  r e c i t e s  t ha t  t he  pl a i nt i f f  ha d no

r e c or ds  t o  i ndi c a t e  wha t  pa yme nt s ,  i f  a ny,  ha d be e n ma de ,  a l t hough
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s he  di d a gr e e  t ha t  s ome  pa yme nt s  we r e  ma de .   The  de f e nda nt  l i ke wi s e

ha d no pr oof  a s  t o  t he  a mount  of  mone y t ha t  he  ha d pa i d.   The r e  wa s

s ome  e vi de nc e  t ha t  t he  de f e nda nt  wa s  unde r  t he  i mpr e s s i on t ha t  t he

mi nor  c hi l d  ha d be e n a dopt e d by t he  pl a i nt i f f ' s  ne w hus ba nd.   The

s t a t e me nt  of  t he  e vi de nc e  r e f l e c t s  t ha t  dur i ng t he  t i me  wi t hi n

whi c h t he  de f e nda nt  l a bor e d unde r  t ha t  i mpr e s s i on,  he  ha d f a i l e d t o

ma ke  c hi l d s uppor t  pa yme nt s  a s  r e qui r e d.  Pl a i nt i f f  a dmi t t e d t ha t

he r  hus ba nd ha d c ont e mpl a t e d a dopt i ng t he  c hi l d ,  bu t  t ha t  t he

a dopt i on ne ve r  t ook pl a c e .   The  c our t  s t a t e d i t  " d e t e r mi ne d,  a s

be s t  i t  c oul d,  t ha t  Robe r t  Wi l l i a m Lowe  wa s  i n  a r r e a r s  $10, 000. 00. "

The  pl a i nt i f f  a ppe a l e d,  c l a i mi ng t ha t  t he  de f e nda nt  wa s  i n

a r r e a r s  i n  t he  a mount  of  $22, 590. 00,  pl us  i nt e r e s t  i n  t he  a mount  of

$10, 701. 42,  f or  a  t ot a l  of  $33, 291. 42,  a nd s ubmi t s  t he  f ol l owi ng

i s s ue  f or  our  c ons i de r a t i on:

Di d t he  J udge  e r r  i n  hol di ng t ha t  pa yme nt  of  c hi l d
s uppor t  a r r e a r a ge  a s  r e qui r e d by T. C. A.  §  36- 5- 101 c oul d
be  r e duc e d a nd a mount s  of  i nde bt e dne s s  f or gi ve n  by t he
t r i a l  c our t ?

We  f i r s t  not e  t ha t  our  s t a nda r d of  r e vi e w i s  de  novo upon t he

r e c or d a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of  t he  t r i a l

c our t ' s  f i ndi ngs  unl e s s  t he  e vi de nc e  pr e ponde r a t e s  ot he r wi s e .   Rul e

13( d) ,  T. R. A. P.   No pr e s umpt i on of  c or r e c t ne s s  a ppl i e s  t o  c onc l u-

s i ons  of  l a w.   Hi l l  v .  Te nne s s e e  Rur a l  He a l t h  I mpr ove me nt  As s ' n. ,
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882 S. W. 2d 801 ( Te nn.  App.  1994) .   Addi t i ona l l y ,  we  s houl d not e

t ha t  t he  c r e di bi l i t y of  wi t ne s s e s  i s  pe c ul i a r l y wi t hi n t he  pr ovi nc e

of  t he  t r i e r  of  f a c t .   Whe r e  t he  t r i a l  j udge  ha s  s e e n a nd he a r d t he

wi t ne s s e s ,  e s pe c i a l l y i f  i s s ue s  of  c r e di bi l i t y a nd we i ght  t o  be

gi ve n or a l  t e s t i mony a r e  i nvol ve d,  c ons i de r a bl e  de f e r e nc e  mus t  be

a c c or de d t o  t he  t r i a l  j udge  on r e vi e w.  Mc Ca l e b v.  Sa t ur n Cor p. ,  910

S. W. 2d 412 ( Te nn.  1995) .   A t r i a l  c our t  " on a n i s s ue  whi c h hi nge s

on wi t ne s s  c r e di bi l i t y,  wi l l  not  be  r e ve r s e d unl e s s ,  o t he r  t ha n t he

or a l  t e s t i mony of  t he  wi t ne s s e s ,  t he r e  i s  f ound i n  t he  r e c or d

c l e a r ,  c onc r e t e  a nd c onvi nc i ng e vi de nc e  t o  t he  c ont r a r y. "

Te nne s s e e  Va l l e y Ka ol i n  Cor p.  v .  Pe r r y,  526 S. W. 2d 488,  490 ( Te nn.

App.  1974) .    

Pl a i nt i f f  i s  a r gui ng,  a s  be s t  we  unde r s t a nd ,  t h a t  t he  t r i a l

c our t  r e duc e d t he  a mount  of  c hi l d  s uppor t  by,  i n  e f f e c t ,  f or gi vi ng

t he  a mount  of  c hi l d  s uppor t  t ha t  t he  de f e nda nt  ha d f a i l e d t o  pa y

ove r  t he  ye a r s .   The r e  i s  l a ngua ge  i n  t he  r e c i t a t i ons  or  pr e a mbl e

t o t he  c our t ' s  or de r  whi c h s ugge s t s  t ha t  t he  c our t  wa s ,  i n  f a c t ,

f or gi vi ng s ome  pa s t  a r r e a r a ge .

Te nn.  Code  Ann.  §  36- 5- 101 pr ovi de s  t ha t  c hi l d  s uppor t  or de r s

c a nnot  be  r e t r oa c t i ve l y modi f i e d.   The  s t a t ut e  i n pe r t i ne nt  pa r t

r e a ds  a s  f ol l ows :
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Any or de r  f or  c hi l d  s uppor t  s ha l l  be  a  j udgme nt  e nt i t l e d
t o be  e nf or c e d a s  a ny ot he r  j udgme nt  of  a  c our t  of  t hi s
s t a t e  a nd s ha l l  be  e nt i t l e d t o f ul l  f a i t h a nd c r e di t  i n
t hi s  s t a t e  a nd i n  a ny ot he r  s t a t e .   Suc h j udgme nt  s ha l l
not  be  s ubj e c t  t o  modi f i c a t i on a s  t o  a ny t i me  pe r i od or
a ny a mount s  due  pr i or  t o  t he  da t e  t ha t  a n a c t i on f or
modi f i c a t i on i s  f i l e d a nd not i c e  of  t he  a c t i on ha s  be e n
ma i l e d t o t he  l a s t  known a ddr e s s  of  t he  oppos i ng pa r t i e s .

T. C. A.  §  36- 5- 101( a ) ( 5) .   

Thi s  c our t  ha s  he l d t ha t  t he  s t a t ut e  [ T. C. A.  §  36- 5- 101( a ) ( 5) ]

c l e a r l y  r e nde r s  or de r s  f or  c hi l d  s uppor t  j udgme nt s  " e nt i t l e d t o  be

e nf or c e d a s  a ny ot he r  j udgme nt  of  a  c our t  o f  t hi s  s t a t e "  a nd

r e move s  t he  powe r  of  modi f i c a t i on f r om t he  c our t s  f or  a ny a mount s

due  pr i or  t o  t he  da t e  a n a c t i on f or  modi f i c a t i on i s  f i l e d.   Bl oom

v.  Bl oom,  769 S. W. 2d 491 ( Te nn.  App.  1988) .   Se e  a l s o  Vi c ke r s  v .

Sc i nt a ,  a n unr e por t e d c a s e  f r om t hi s  c our t ,  opi ni on f i l e d a t

Na s hvi l l e ,  Nove mbe r  9,  1995.   We  a r e  of  t he  opi ni on,  howe ve r ,  t ha t

Bl oom a nd Vi c ke r s  do not  a ddr e s s  t he  i s s ue  pr e s e nt e d i n t hi s  c a s e .

He r e ,  t he  i s s ue  pr e s e nt e d whe n c ons i de r e d i n pa r i  ma t e r i a  wi t h t he

r e c or d i s  s i mpl y a  c ha l l e nge  t o  t he  s uf f i c i e nc y of  t he  e vi de nc e .  

The  t r i a l  j udge  i s  t he  f i na l  a r bi t e r  of  t he  s t a t e me nt  of  t he

pr oc e e di ngs .   Rul e  24( b) - ( f ) ,  T. R. A. P. ;  Ar t r i p v .  Cr i l l e y,  688

S. W. 2d 451 ( Te nn.  App.  1985) .   Unde r  Rul e  13( d) ,  T. R. A. P,  i t  i s  our

dut y t o  e xa mi ne  t he  r e c or d  a nd  de t e r mi ne  whe t he r  t he  e vi de nc e

pr e ponde r a t e s  a ga i ns t  t he  f i ndi ng of  t he  t r i a l  c our t .   I n  s o doi ng,

we  a r e  c onf i ne d t o  t he  s t a t e me nt  of  t he  e vi de nc e  a s  a ppr ove d by t he
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t r i a l  j udge .   As  we  e a r l i e r  not e d t he  j udgme nt  of  t he  t r i a l  c our t

c ont a i ns  i n  t he  r e c i t a t i on or  pr e a mbl e ,  l a ngua ge  s ugge s t i ng  t ha t

t he  c our t  wa s  i n  f a c t  f or gi vi ng s ome  a r r e a r a ge .   We  a r e  of  t he

opi ni on,  howe ve r ,  t ha t  s i nc e  t he  pr e ponde r a nc e  of  t he  e vi de nc e  mus t

s uppor t  t he  t r i a l  c our t ' s  j udgme nt ,  t he  s t a t e me nt  of  t he  e vi de nc e

mus t  pr e va i l  ove r  t he  r e c i t a t i ons  or  pr e a mbl e  t o  t he  c our t ' s  or de r .

We  f i nd  t ha t  t he r e  wa s  no e f f e c t i ve  f or gi ve ne s s  of  a ny pa s t  due

c hi l d  s uppor t  pa yme nt s .

I n  t hi s  c a s e  t he  a mount  of  t he  a r r e a r a ge  i s  di s put e d.   He r e ,

t he  pl a i nt i f f  c l a i ms  t ha t  t he  de f e nda nt  owe d $22, 590. 00.   The

de f e nda nt  de ni e s  t ha t  he  owe d t ha t  a mount .   The  r e c or d c ont a i ns  no

pr oof  f r om e i t he r  pa r t y  a s  t o  t he  pr ope r  a mount  of  c hi l d  s uppor t

due .  The  s t a t e me nt  of  t he  e vi de nc e  r e f l e c t s  t ha t  t he  t r i a l  c our t

r e j e c t e d t he  pl a i nt i f f ' s  " gue s s "  a s  t o  t he  a mount  of  a r r e a r a ge .   A

s pous e  a t t e mpt i ng t o  r e c ove r  a  j udgme nt  f or  unpa i d c hi l d  s uppor t  or

a l i mony ha s  t he  bur de n of  pr ovi ng t he  a mount  due .  Wooda r d v.

Wooda r d,  783 S. W. 2d 188 ( Te nn.  App.  1989) ,  Pi r r i e  v .  Pi r r i e ,  831

S. W. 2d 296 ( Te nn.  App.  1992) .   We  a r e  of  t he  opi ni on t ha t  t he

pl a i nt i f f  f a i l e d t o  pr ove  by a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t

t he  a mount  of  t he  a r r e a r a ge  wa s  $22, 590. 00 a nd f ur t he r ,  t ha t  t he

e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  j udgme nt  of  t he  t r i a l

c our t .
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The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  pl a i nt i f f - a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                               ________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l

f or  t he  a ppe l l a nt  a nd t he  a ppe l l e e ,  pr o s e .   Upon c ons i de r a t i on

t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e

e r r or  i n t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  pl a i nt i f f - a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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