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Thi s  a c t i on wa s  or i gi na l l y f i l e d a ga i ns t  t he  de f e nda nt s  l i s t e d

i n t he  c a pt i on.   The  c ompl a i nt  wa s  l a t e r  a me nde d,  howe ve r ,  a nd The

Ci t y of  Cha t t a nooga  a nd Ha mi l t on Count y  we r e  a dde d a s  de f e nda nt s

a nd t he  de f e nda nt ,  St a t e  of  Te nne s s e e  wa s  di s mi s s e d f r om t he

a c t i on .   The  c ompl a i nt  s ought  t o  ha ve  a  t a x s a l e  of  c e r t a i n

pr ope r t i e s  c l a i me d by t he  pl a i nt i f f s  s e t  a s i de .   The  t r i a l  c our t

de ni e d r e l i e f .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  s ol e  i s s ue  pr e s e nt e d i n  t hi s  a ppe a l  i s  whe t he r  t he r e  wa s

pr ope r  s e r vi c e  of  pr oc e s s  on t he  pl a i nt i f f s  be f or e  t he  pr ope r t y wa s

s ol d.

The  pl a i nt i f f s  we r e  t he  owne r s  of  s e ve r a l  t r a c t s  of  l a nd

l oc a t e d i n  Cha t t a nooga  a nd Ha mi l t on Count y whi c h we r e  or de r e d s ol d

f or  de l i nque nt  t a xe s  by t he  c ha nc e r y c our t .  I nc l ude d we r e  t he

t r a c t s  whi c h a r e  t he  s ubj e c t  of  t hi s  a c t i on.   The  pr ope r t i e s  a bout

whi c h t he  pl a i nt i f f s  c ompl a i n a r e  Lot  3 ,  Ra wl i ngs  Subdi vi s i on a nd

Lot  3 ,  Cha t t a nooga  Me di c i ne  Compa ny.

The  pl a i nt i f f s  he r e  we r e  na me d de f e nda nt s  i n  t he  c ha nc e r y

c our t  s ui t .   The  pl a i nt i f f s  di d not  r e s pond t o  t he  c ompl a i nt  a nd a

de f a ul t  j udgme nt  wa s  e nt e r e d a ga i ns t  t he m.   The  pr ope r t y i n

que s t i on wa s  t he n of f e r e d  f or  s a l e  pur s ua nt  t o  a n or de r  of  t he

c ha nc e r y c our t .   The  Ci t y of  Cha t t a nooga  a nd Ha mi l t on Count y

pur c ha s e d bot h pa r c e l s .   The  pl a i nt i f f s  f a i l e d t o e xe r c i s e  t he i r
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r i ght  of  r e de mpt i on wi t hi n t he  t i me  pe r mi t t e d by l a w.   The r e a f t e r ,

t he  Ci t y of  Cha t t a nooga  a nd Ha mi l t on Count y c onve ye d Lot  3 ,

Ra wl i ngs  Subdi vi s i on t o  t he  de f e nda nt s ,  Phi l i p  E.  Cox a nd Emi l y B.

Cox.   Lot  No.  3 ,  Cha t t a nooga  Me di c i ne  Compa ny wa s  c onve ye d t o

Cha t e m,  I nc or por a t e d.

I t  i s  i ns i s t e d  by  t he  pl a i nt i f f s  t ha t  t he  pl a i nt i f f ,  Ms .

Knowl e s ,  wa s  not  pr ope r l y s e r ve d wi t h pr oc e s s  a s  t o  e i t he r  t r a c t .

Mr .  Knowl e s  i ns i s t s  t ha t  he  wa s  not  s e r ve d wi t h pr ope r  pr oc e s s  on

Lot  No.  3 ,  Cha t t a nooga  Me di c i ne  Compa ny.

Se r vi c e  of  pr oc e s s  i n  de l i nque nt  t a x s ui t s  i s  c ont r o l l e d by

T. C. A.  §  67- 5- 215 whi c h pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

67- 5- 2415.  Not i c e  t o t axpaye r  of  s ui t .  — ( a )  The  de f e n-
da nt ,  whe n s e r ve d i n  a ny ma nne r  a c c or di ng t o  t he  Rul e s  of
Ci vi l  Pr oc e dur e ,  e i t he r  by ma i l  or  i n  pe r s on,  doe s  not
ha ve  t o  be  s e r ve d wi t h a  c opy of  t he  c ompl a i nt  a nd
e xhi bi t  a nd i ns t e a d,  t he  c l e r k ma y i s s ue  a  not i c e  t o
a c c ompa ny t he  s ummons .

( b)   The  not i c e  s ha l l  i de nt i f y  t he  s ui t  me nt i one d i n
t he  s ummons  s uf f i c i e nt l y  t o  e na bl e  t he  t a xpa ye r  t o  know
wha t  de l i nque nt  t a xe s  t he  t a xpa ye r  i s  be i ng s ue d f or  a nd
wha t  pr ope r t y i s  be i ng s ubj e c t  t o  t he  l i e n.

( c )   The  s ummons  a nd not i c e  ma y be  f or  mor e  t ha n one
( 1)  s ui t  whe r e  s ui t s  ha ve  be e n c ons ol i da t e d.

( d)   Cons t r uc t i ve  s e r vi c e  of  pr oc e s s  s ha l l  be  ma de
a s  now pr ovi de d by l a w.

 
( e )   I n  a l l  c ount i e s ,  pe r s ona l  s e r vi c e  of  pr oc e s s  on

t he  de f e nda nt  ma y be  di s pe ns e d wi t h a nd t he  s ummons  a nd
not i c e  ma y be  s e nt  by c e r t i f i e d or  r e gi s t e r e d ma i l ,
r e t ur n r e c e i pt  r e que s t e d.
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( 1)  The  r e t ur n of  t he  r e c e i pt  s i gne d by t he  de f e n-

da nt ,  s pous e ,  or  ot he r  pe r s on de e me d a ppr opr i a t e  t o
r e c e i ve  s ummons  or  not i c e  a s  pr ovi de d f or  i n  t he  Rul e s  of
Ci vi l  Pr oc e dur e ,  or  i t s  r e t ur n ma r ke d " r e f us e d , "  e v i -
de nc e d by a ppr opr i a t e  not a t i on of  s uc h f a c t  by t he  pos t a l
a ut hor i t i e s ,  a nd f i l e d a s  a  pa r t  of  t he  r e c or d by t he
c l e r k,  wi t h not a t i on on t he  doc ke t  of  t he  t r ue  f a c t s ,
s ha l l  be  e vi de nc e  of  pe r s ona l  not i c e .

( 2)  I n  t he  e ve nt  t he  r e t ur n r e c e i pt  doe s  not
e s t a bl i s h t ha t  i t  wa s  s i gne d by t he  de f e nda nt  or  t he
de f e nda nt ' s  a ut hor i z e d a ge nt  or  t ha t  t he  not i c e  wa s
r e f us e d,  t he n  t he  c our t  ma y f i nd t hr ough i nde pe nde nt
pr oof  t ha t  t he  de f e nda nt  ha d a c t ua l  not i c e  i n  c ompl i a nc e
wi t h not i c e  r e qui r e me nt s .

 
( 3)  I f  t he  c our t  doe s  not  f i nd t ha t  t he  de f e nda nt

ha d a c t ua l  no t i c e ,  i t  ma y or de r  s uc h ot he r  a nd f ur t he r
a c t i on t o  be  t a ke n t o  gi ve  t he  de f e nda nt  not i c e .

The  a ppe l l a nt  i ns i s t s  t ha t  t hi s  c a s e  i nvol ve s  onl y a n i s s ue  of

l a w a nd c onc l ude s  t ha t  our  s t a nda r d of  r e vi e w i s  de  novo wi t hout

a ny pr e s umpt i on of  c or r e c t ne s s .   Si nc e  t he r e  a r e  no di s put e d

ma t e r i a l  f a c t s  r e ga r di ng Lot  No.  3  of  Ra wl i ngs  Subdi vi s i on,  we

a gr e e  t ha t  t he  i s s ue  ma y be  di s pos e d of  a s  a  ma t t e r  of  l a w.  The

r e s ol ut i on of  t he  s e r vi c e  of  pr oc e s s  i s s ue  r e l a t i ve  t o  Lot  No.  3 ,

Cha t t a nooga  Me di c i ne  Compa ny,  howe ve r ,  wa s  ba s e d upon f i ndi ngs  of

f a c t  by t he  t r i a l  c our t .   The r e f or e ,  our  s t a nda r d of  r e vi e w,  a s  t o

t ha t  t r a c t ,  i s  de  novo upon t he  r e c or d,  a c c ompa ni e d by a  pr e s ump-

t i on of  c or r e c t ne s s  unl e s s  t he  e vi de nc e  pr e ponde r a t e s  ot he r wi s e .

Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .

As  t o  Lot  No.  3 ,  Ra wl i ngs  Subdi vi s i on,  s e r vi c e  wa s  a t t e mpt e d

by c e r t i f i e d ma i l ,  r e t ur n r e c e i pt  r e que s t e d.   A s ummons  a nd not i c e
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a ddr e s s e d t o  " Knowl e s ,  Wi ns t on T.  & Li nda  wa s  i s s ue d a nd ma i l e d

" c e r t i f i e d ma i l ,  r e t ur n r e c e i pt  r e que s t e d. "   The  pl a i nt i f f ,  Mr .

Knowl e s ,  r e c e i ve d t he  s ummons  a nd not i c e  a nd s i gne d t he  r e c e i pt .

Mr s .  Knowl e s  a r gue s  t ha t  s i nc e  s he  wa s  not  s i gna t or y t o  t he  r e c e i pt

f or  t he  ma i l  a nd di d not  i ndi vi dua l l y  r e c e i ve  a  not i c e ,  s he  wa s  not

s e r ve d.   We  r e s pe c t f ul l y  di s a gr e e .   " The  r e t ur n of  t he  r e c e i pt

s i gne d by t he  . . .  s pous e  . . .  s ha l l  be  e vi de nc e  of  pe r s ona l  not i c e . "

Se e  T. C. A.  §  67- 5- 2415 a bove .   Fur t he r ,  Rul e  4 . 03 pr ovi de s  t ha t

" [ i ] f  t he  r e t ur n r e c e i pt  i s  s i gne d by t he  de f e nda nt ,  or  by a  pe r s on

de s i gna t e d . . .  by s t a t ut e ,  s e r vi c e  on t he  de f e nda nt  i s  c ompl e t e .

( Empha s i s  a dde d) .   Si nc e  T. C. A.  §  67- 5- 2415 s pe c i f i c a l l y  de s i gna t e s

a  s pous e  a s  a  pe r s on who ma y s i gn a  r e c e i pt  a nd whos e  s i gna t ur e

s ha l l  c ons i t ut e  e vi de nc e  of  pe r s ona l  s e r vi c e ,  we  a r e  of  t he  opi ni on

t ha t  t he  s e r vi c e  of  a  s ummons  a nd not i c e  wa s  c ompl e t e  a s  t o  bot h

pl a i nt i f f s  on Lot  No.  3 ,  Ra wl i ngs  Subdi vi s i on.   We  f i nd no e r r or  i n

di s mi s s i ng t he  s ui t  a ga i ns t  t he  de f e nda nt s ,  Phi l i p  E.  Cox a nd Emi l y

B.  Cox.

As  t o  Lot  No.  3 ,  Cha t t a nooga  Me di c i ne  Compa ny,  a n e vi de nt i a r y

he a r i ng wa s  he l d by t he  c ha nc e l l or .   At  t he  c onc l us i on  of  t he

t r i a l ,  t he  c our t  f ound t ha t  t he  pl a i nt i f f s  ha d be e n pr ope r l y s e r ve d

a nd a c c or di ngl y,  t he  pl a i nt i f f ' s  a c t i on wa s  di s mi s s e d.

The  r e c or d r e f l e c t s  t ha t  t he  pl a i nt i f f s  we r e  t he  owne r s  of  20

t o 25 pa r c e l s  of  l a nd i n  Ha mi l t on Count y.   Pr ope r t y t a xe s  we r e  not
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t i me l y pa i d on s e ve r a l  of  t he  pa r c e l s .   The  pl a i nt i f f ,  Mr .  Knowl e s

a dknowl e dge s  r e c e i vi ng t e n or  t we l ve  s ummons  c onc e r ni ng t he  t a x

s a l e .   He  a dmi t t e d r e c e i vi ng a  s ummons  on hi s  home  a nd s i gni ng a

r e c e i pt  f or  t he  c e r t i f i e d ma i l .   He  de ni e d,  h owe ve r ,  t ha t  he

r e c e i ve d a  s ummons  on t he  Cha t t a nooga  Me di c i ne  Compa ny pr ope r t y.

He  s pe c i f i c a l l y  de ni e d t ha t  t he  s ummons  wa s  c ont a i ne d i n  t he

e nve l ope  i n  whi c h t he  s ummons  on hi s  r e s i de nc e  wa s  di s pa t c he d t o

hi m.   He  f ur t he r  a dmi t t e d,  howe ve r ,  t ha t  he  ha d ot he r  pa r c e l s  of

l a nd i n  t he  s a l e ,  t ha t  he  a t t e nde d t he  s a l e ,  a nd he  r e de e me d s ome

of  t he  pr ope r t i e s .   He  a dmi t t e d t ha t  he  r e c e i ve d a  c opy of  a  mot i on

f or  a  de f a ul t  j udgme nt  i n t he  t a x s ui t .   I n  r e s pons e  t o  a  que s t i on

a s ke d on c r os s  e xa mi na t i on Mr .  Knowl e s  s t a t e d:   " . . .  t he  de f a ul t

j udgme nt  i s  not  i nva l i d.   I  s t i l l  s t i pul a t e  I  owe  t he  t a xe s .   I

i nt e nde d t o  pa y t he m be f or e  t he  r e de mpt i on pe r i od wa s  up a nd t ha t ' s

whe r e  t hi ngs  we nt  wr ong. "

Addi t i ona l l y,  Mr .  Knowl e s  a dmi t t e d r e c e i vi ng a  l e t t e r  f r om a

t e na nt  a dvi s i ng hi m t ha t  t he  pr ope r t y wa s  be i ng a c qui r e d by

Ha mi l t on Count y.   He  a l s o a c knowl e dge d r e c e i vi ng a  l e t t e r  f r om Ms .

Re be c c a  Br owde r ,  Re a l  Pr ope r t y Ma na ge r  f or  Ha mi l t on Count y a dvi s i ng

hi m t ha t  t he  pr ope r t y ha d  be e n a c qui r e d by Ha mi l t on Count y.   The

l e t t e r  wa s  da t e d Augus t  31,  1992.   The  l e t t e r  a dvi s e d Mr .  Knowl e s

t ha t  t he  pr ope r t y c oul d be  r e de e me d by pa yi ng t he  t a xe s  by J ul y 2,

1993.   He  s t a t e d t ha t  he  i nt e nde d t o  r e de e m t he  pr ope r t y a nd kne w

t ha t  he  ha d a  ye a r  t o  do s o.   He  f a i l e d t o  do s o.
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I t  wa s  c l e a r l y  de mons t r a t e d by hi s  own a dmi s s i on t ha t  Mr .

Knowl e s  wa s  a  poor  r e c or d ke e pe r .   He  kne w,  howe ve r ,  t ha t  he  wa s

de l i nque nt  on hi s  1988 t a xe s  a nd t ha t  t he  onl y pr ope r t y t ha t  he  wa s

c onc e r ne d a bout  wa s  hi s  home .   He  s pe c i f i c a l l y  de ni e s  t ha t  he  e ve r

r e c e i ve d a  s ummons  r e ga r di ng t he  Cha t t a nooga  Me di c i ne  Compa ny

pr ope r t y.

On t he  ot he r  ha nd,  t he  de f e nda nt s  a s s e r t  t ha t  t he  s ummons  f or

t he  pr ope r t y i n  que s t i on wa s  ma i l e d t o  t he  pl a i nt i f f s  i n  t he  s a me

e nve l ope  t ha t  c ont a i ne d t he  s ummons  r e ga r di ng t he  ot he r  t r a c t  of

l a nd i nvol ve d i n  t hi s  c a s e .

Mr .  J e s s e e  Pot t e r ,  pr oc e s s  s e r ve r  f or  t he  Cl e r k a nd Ma s t e r  of

t he  c ha nc e r y c our t  t e s t i f i e d t ha t  he  wa s  t he  onl y pe r s on who s e nt

out  t he  s ummons e s  i n  de l i nque nt  t a x c a s e s .   He  e xpl a i ne d t ha t  t he r e

wa s  a  c us t oma r y a nd r out i ne  pr oc e dur e  i n  p l a c e  i n  t he  Cl e r k a nd

Ma s t e r ' s  of f i c e  f or  t he  i s s ua nc e  of  s e r vi c e  of  pr oc e s s  i n  ba c k t a x

c a s e s .   He  e xpl a i ne d i n  de t a i l  how t he  pr oc e dur e  ope r a t e d.

Spe c i f i c a l l y ,  Mr .  Pot t e r  e xpl a i ne d t ha t  i f  t wo pa r c e l s  of  l a nd

c ont a i ne d c ons e c ut i ve  pa r c e l  numbe r s  a nd we r e  goi ng t o  t he  s a me

a ddr e s s ,  t he y we r e  pl a c e d i n  t he  s a me  e nve l ope  f or  ma i l i ng.   Suc h

wa s  t he  c a s e  h e r e .

At  t he  c onc l us i on of  a l l  t he  pr oof  t he  c ha nc e l l or  f ound a s

f ol l ows :
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*     *      *      *

Unde r  a l l  t he s e  c i r c ums t a nc e s ,  t he  c our t  — a f t e r
he a r i ng t he  nume r ous  s ummons  t ha t  t he  pl a i nt i f f  r e c e i ve d,
he ' s  a dmi t t e d s l oppy r e c or d ke e pi ng on hi s  t a xe s  — i s  of
t he  opi ni on a nd f i nds  t ha t  t he  pr e ponde r a nc e  of  t he
e vi de nc e  i s  t o  t he  e f f e c t  t ha t  Mr .  a nd Mr s .  Knowl e s  di d
r e c e i ve  t he  s ummons  on t he  pr ope r t y i n  que s t i on;  i t  d i d
not  ha ve  a  s pe c i f i c  l e ga l  de s c r i pt i on or  a ddr e s s ,  but  i t
di d ha ve  t he  i t e m numbe r  pe r t a i ni ng t o  t hi s  pr ope r t y i n
que s t i on whi c h i s  t he  s ubj e c t  of  t hi s  l a ws ui t .

The  c our t  not  onl y f i nds  t ha t  he  wa s  a c t ua l l y  s e r ve d
a s  t o t hi s  i t e m numbe r ,  t ha t  i f  not ,  he  c e r t a i nl y ha d
c ons t r uc t i ve  s e r vi c e  by t he  i nc l us i on of  t hi s  be i ng one
of  ma ny pi e c e s  of  pr ope r t y f or  whi c h Mr .  a nd Mr s .  Knowl e s
we r e  a dmi t t e dl y s e r ve d.

I f  i t  wa s  not  a c t ua l  s e r vi c e ,  t he r e  wa s  c ons t r uc t i ve
s e r vi c e .   And i n  f a c t ,  i n  t hi s  s i t ua t i on due  pr oc e s s  wa s
s e r ve d,  be c a us e  he  wa s  be f or e  t he  c our t ,  he  c e r t a i nl y ha d
not i c e  f r om whi c h he  c oul d a s c e r t a i n  a ny a nd a l l  de t a i l s
i n r e ga r d t o  t he  s ui t  of  t he  c ount y a nd t he  c i t y  t o  s e l l
t he  pr ope r t y.

*     *      *      *

I t  i s  we l l - s e t t l e d l a w t ha t  a  t a xpa ye r  mus t  be  be f or e  t he

c our t  e i t he r  on a c t ua l  or  c ons t r uc t i ve  s e r vi c e ,  e l s e  t he  j udgme nt

i s  of  no e f f e c t .   Ra s t  v.  Pe r r y,  532 S. W. 2d 555 ( Te nn.  1976) .   I t

i s  a l s o  we l l - s e t t l e d t ha t  " whe r e  t he  t a xpa ye r  i s  not  pr ope r l y

be f or e  t he  c our t ,  t he  r e s ul t i ng de c r e e  a nd s a l e  i s  a  nul l i t y a s  t o

hi m a nd ma y be  as s a i l e d a t  a ny t i me . "   Ma r l owe  v.  Ki ngdom Ha l l  of

J e hova h ' s  Wi t ne s s e s ,  541 S. W. 2d 121 ( Te nn.  1976) .   Of  c our s e ,  t he

c onve r s e  i s  t r ue .   Not i c e ,  whe t he r  f or ma l ,  a c t ua l ,  o r  c ons t r uc t i ve

i s  s uf f i c i e nt  s o l ong a s  i t  i s  of  s uc h c ha r a c t e r  a s  t o  ma ke  t he

t a xpa ye r  a wa r e  of  t he  pr oc e e di ngs  a nd gi ve  hi m a n oppor t uni t y  t o
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pa y t he  t a xe s  a nd ma ke  hi s  de f e ns e s .   Es c h e t  a l  v .  Wi l c ox,  e t  a l ,

178 S. W. 2d 770 ( Te nn.  1944) .   Se e  a l s o Ma r l owe ,  s upr a .

The r e  i s  no doubt  t ha t  i n  t hi s  c a s e  t he  de f e nda nt  ha d a c t ua l

not i c e  of  t he  pe ndi ng l i t i ga t i on a nd he  wa s  s e r ve d wi t h mul t i pl e

s ummons e s .   He  wa s  a wa r e  of  t he  pr oc e e di ngs ,  howe ve r ,  he  ne gl e c t e d

t o a ppe a r  a nd t a ke  a dva nt a ge  of  hi s  oppor t uni t y  t o  pa y hi s  t a xe s  or

ma ke  hi s  de f e ns e s  wi t hi n t he  t i me  pr e s c r i be d by l a w.

Our  r e vi e w of  t he  r e c or d doe s  not  pe r s ua de  us  t ha t  t he

e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  f i ndi ngs  of  t he  t r i a l  c our t .

Ac c or di ngl y,  we  a f f i r m t he  j udgme nt .   Cos t s  a r e  t a xe d t o  t he

a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

WI NSTON T.  KNOWLES a nd LI NDA    ) HAMI LTON CHANCERY
KNOWLES,                         ) C. A.  NO.  03A01- 9606- CH- 00209
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  R.  VANN OWENS
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
STATE OF TENNESSEE,  CHATEM,      ) AFFI RMED AND REMANDED
I NCORPORATED,  PHI LI P E.  COX     )
a nd EMI LY B.  COX,                )
                                )
          De f e nda nt s - Appe l e e s    )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .
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                                  PER CURI AM


