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The Def endant has appeal ed froma judgnent ordering him
to conply with a city ordinance which requires "all...junkyards

shall be enclosed within close fitting fences."

In 1992, the Town of Jonesborough annexed a parcel of
| and on which the Defendant-Appellant, J. T. MPherson operated a
junkyard. In August, 1994, the building inspector for the Town of

Jonesborough informed M. MPherson by letter that he was in



viol ati on of a Jonesborough ordi nance which required his business
to be conpletely surrounded by a solid fence. The building
I nspect or suggested M. MPherson should obtain a building permt

and construct a fence within 180 days.

The ordi nance, under Title 8, Health and Sanitati on,
Chapter 1, Food, Drugs, Diseases, etc. Section 8-111, Junkyards,
provi des:

"8-111. Junkyards. Al junkyards within the corporate
limts shall be operated and mai ntai ned subject to the foll ow ng
regul ati ons:

"(1) Al junk stored or kept in such yards shall be so
kept that it will not catch and hold water in which nosquitoes may
breed and so that it will not constitute a place or places in which
rats, mce, or other vermn may be harbored, reared, or propagated.

"(2) Al such junkyards shall be enclosed within close
fitting plank or netal solid fences touching the ground on the
bottom and being not less than six (6) feet in height, such fence
to be built so that it will be inpossible for stray cats and/or
stray dogs to have access to such junkyards.

"(3) Such yards shall be so naintained as to be in a

sanitary condition and so as not to be a nenace to the public
health or safety. [Code of 1982]"

M. MPherson refused to conply with the provisions of

the ordi nance and that precipitated this litigation.

The record before us does not contain a copy of the
warrant or conplaint filed by the City against M. MPherson but it
appears fromthe record that a m sdeneanor warrant was issued
charging M. MPherson in city court with violation of the
ordi nance by refusing to erect the fence required by the ordinance.
The decision of the city court is not pertinent to this appeal
since the case was appealed to the circuit court where it was heard

de novo.




Following the trial of the case in the circuit court, the
court, as pertinent, entered the follow ng order:

"After consideration of the pleadings and records of the Court and
the argunents and stipul ati ons of counsel, the Court finds as
fol | ows:

"The Town of Jonesborough does have state authorized
powers to regul ate the conduct of business within its nunici pal
boundaries to include junkyards. The Court takes judicial notice
of the health, sanitation and safety related problens which are
associ ated wi th junkyards.

"The Court further finds the Town of Jonesborough has the
authority under its state granted police powers to enforce
Jonesbor ough Mini ci pal Code Section 8-111, which requires a six
foot or higher fence to be erected around junkyards in the
muni ci pality. The Court finds this ordinance is not unreasonabl e,
arbitrary or capricious and further upholds its application to the
junkyard owned by the Defendant on State Route 354 in Jonesborough,
Tennessee.

"The Court finds the Defendant has not conplied with
Jonesbor ough Muni ci pal Code Section 8-111 in that it [sic] has
failed to erect a fence as required in the ordinance..

"It is therefore, ORDERED, ADJUDGED and DECREED t hat
Def endant, J. T. MPherson, has sixty (60) days to conply with this

Court's Final Order to erect a fence around his junkyard."

The Defendant has appeal ed, saying the court was in

error. W cannot agree.

No verbati mtranscript of the proceeding in the trial
court has been filed pursuant to Rule 24(b), TRAP. A statenent of

t he proceedi ngs, pursuant to Rule 24(c), TRAP, has been filed by



the Appellant. It does not show that testinony per se was offered,
but shows what the contentions of the parties were. As pertinent,
It states what the Defendant's insistence was at the tinme, as
follows: "Counsel for Defendant argued that the ordi nance, rather
than being a sinple nunicipal ordinance, was, in fact, a zoning
ordi nance, regardless of what the Town chose to call it. This
bei ng the case, the grandfather provisions of the zoning statutes
of the State of Tennessee, and the zoning ordi nances of the Town of
Jonesbor ough, woul d provide M. MPherson protection fromthe

i nposition of the fence requirenent.” This is the sane contention

Appel | ant nmakes on appeal .

In the case of Hagaman et al. v. Slaughter, 49 Tenn. App.
338, 354 S.wW2d 818, 820 (1961), in interpreting an ordi nance of
the Gty of Bristol which is identical with the Jonesborough
ordi nance here at issue, this court said:

A casual reading of the ordinance here involved
denonstrates that its ains and purposes are directly
concerned with the public health and wel fare w t hout
regard to the unsightly appearance of junk yards (sic).
Under the rule recognized by the case cited [City of
Norris v. Bradford, 204 Tenn. 319, 321 S.W2d 543] and
numer ous ot hers which could be cited, we nust,
therefore, hold the ordi nance reasonable and a valid
exerci se of the police power.

We hol d the decision of the Hagaman court is controlling

in the case at bar, and affirmin accordance with Court of Appeals

Rule 10(a).?

. AFFI RVANCE W THOUT OPI NI ON. --The Court, with the
concurrence of all judges participating in the case, may affirm
the action of the trial court by order w thout rendering a forma
opi ni on when an opi nion woul d have no precedential value and one
or nore of the follow ng circunstances exist and are dispositive
of the appeal:

(1) the Court concurs in the facts as found or as found by
necessary inplication by the trial court.

(2) there is material evidence to support the verdict of the

jury.



The judgnent of the trial court is affirmed. The cost of
this appeal is taxed to the Appellant and the case is renmanded to

the trial court for the enforcenment of its judgnent.

Clifford E. Sanders, Sp.J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.

(3) no reversible error of |aw appears.
Such cases may be affirmed as follows: "Affirmed in
accordance with Court of Appeals Rule 10(a)."
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