IN THE COURT OF APPEALS OF TENNESSEE FI L E D

November 12, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

HI STORI C DANDRI DGE LI M TED : JEFFERSON CI RCU T
PARTNERSHI P, : CA No. 03A01-9604- CV-00153
FI VE RI VERS LAND COVPANY, :
CGeneral Partner, and
ROGER CAMERON and wif e,
ELI ZABETH CAMERON

Plaintiffs-Appellants : BEN W HOOPER, 1|

: JUDGE

VS.

MERRI LL L. GASS and
UNKNOWN CONTRACTOR

Def endant s- Appel | ees AFFI RVED AND REMANDED

STANLEY F. RODEN, W TH TESTERMAN, WARREN & RODEN, OF KNOXVI LLE,
TENNESSEE, FOR APPELLANTS

R LOY WALDRCP, JR., WTH LEWS, KING KR EG WALDROP & CATRON, OF

KNOXVI LLE, TENNESSEE, FOR APPELLEE JEAN GASS, ADM NI STRATRI X OF THE
ESTATE OF MERRI LL GASS, DECEASED

OPI NI ON
Sanders, Sp.J.

The real parties in interest in this litigation are
Plaintiffs Roger Caneron and Elizabeth Caneron and Def endant -
Appel lee Merrill Gass, who will be referred to in this opinion as

the Plaintiffs and Def endant.

The Plaintiffs-Appellants, Roger Caneron and wife,

El i zabet h Caneron, have appealed froma jury verdict in their suit



agai nst Def endant - Appel l ee Merrill Gass for damages resulting to a
party wall between adjoining buildings owed by the parties. W

affirm

In 1989 the Plaintiffs (hereafter the Canerons or M.
Caneron) and Defendant (hereinafter M. Gass) owned adj oi ni ng
busi ness buil dings | ocated on the east side of Broad Street in the
City of Dandridge. The buildings had a common brick store front or
facade and had a party wall between the two buildings. The
bui | di ngs were believed to have been constructed about 1875. They
were two-story buildings but were |acking in nodern plunbing,
el ectrical wiring, central heating and air conditioning and the
ravages of tinme had taken its toll and both buildings were in a
very poor state of repair. M. Gass purchased his building from
menbers of his famly in 1965 for $10,700. He was a pharnaci st and
had fornmerly occupied the building, but it was vacant in 1989. By
1987 the building had reached such deteriorated state that the Cty
of Dandridge issued an order to M. Gass to either repair the

building or tear it down.

In Cctober, 1989, M. Caneron purchased his building from
M. James C. Smith. M. Smth had been operating an autonobile
parts store in the building but was retiring and M. Caneron's
bui | di ng was vacated. M. Caneron paid M. Snmith $10,000 for the
bui I ding. The building was not suitable for renting at the tine
M. Caneron purchased it. It was his intention, however, to
refurbish the building, use the second story for his office, and
| ease or rent the other part of the building. M. Caneron had
previ ous experience in buying and refurbishing old buildings in
Greeneville and Knoxville. It appears he did not have nuch

operating capital and had financed his previous operating expenses



by formng limted partnerships and selling interest in his

devel opments and by borrow ng from banks and pl edgi ng the
properties as securities. This was also his plan for financing the
Dandridge building. At the tinme M. Caneron purchased the
bui | di ng, he paid approximately $2, 000 out of his personal funds

and borrowed approxi mately $8,300 from First Peopl es Bank.

It appears M. Gass had nade no repairs to his building
after receiving notice fromthe city to either repair or denolish
his building, nor had M. Canmeron repaired his building after his
purchase of it. Consequently, in April, 1990, the city gave notice
to each of themto either repair or denolish their buildings. The
notice further stated: "If repairs or denolition is not started by
6-10-90, the building will be vacated and work will be conpl eted by
Cty." M. Gass elected to tear down his building and enpl oyed
John Ed Smith & Son, Inc. (Smth) to do the work. M. Caneron,
however, elected to repair his building and obtained a buil ding

permt fromthe city.

Gass's contractor, Smth, tore his building down and
renoved it fromthe premises in July and August, 1990, but left the

party wall between the buildings intact.

M. Cameron proceeded with his plans for financing the
renmodeling of his building but no repairs were made. In April or
May, 1990, M. Cameron nmade an application for a loan fromthe bank
to partially finance the repairs to the building, which he
estinmated to be approxinmately $60,000. In August, 1990, M.
Caneron prepared a |ist of expenses he estinmated it would take to
refurbish the building and put it in rentable condition. The total

anount was $59, 902.98. The bi ggest expense |listed was "Denolition



& cl ean-up, including foundation deno. $10,290.00." He also talked
to a nunber of people who expressed an interest in becomng limted
partners in the project. |In Septenber, 1990, he obtained a
certificate of limted partnership pursuant to the Tennessee
Revised UniformLimted Partnership Act, under the nane of Historic
Dandridge Limted Partnership. In April, 1991, M. Caneron and his
wi fe, Elizabeth, executed a deed for the building to the Limted
Partnership for a stated consideration of $10,000. M. and Ms.

Caneron were the only nenbers of the partnership.

In Cctober, 1990, M. Caneron was notified by the bank
where he had made his application for a loan to repair the building
that the | oan had been denied. He testified that w thout the noney
he was expecting to get fromthis |oan he did not have the funds to
proceed with repairing the building as he had planned. He further
testified that for this reason he had rel eased fromtheir
commtnents the people who had expressed an interest in beconi ng

limted partners in the project.

No repairs were made to the Cameron building until about
a year after the Gass building had been renoved when it was
di scovered a portion of the foundation wall was beginning to
deteriorate. M. Canmeron got a crew of men into the basenent of
t he buil ding who took out wood post-and-beamtype floor supports
and put in nmetal jack posts on concrete footings. They also
renoved | unber and other itens fromthe building to relieve extra
wei ght. The foundation wall did ultimtely coll apse about
Septenber, 1991, but the netal jack posts placed under the building

apparently kept the building from coll apsing.



There had been no conflicts or problens between M.
Caneron and M. Gass over the renoval of the Gass building until
about the tine it becane apparent a portion of the retaining wall
or foundation under the party wall was in danger of collapsing. A
di sagreenent grew out of the terns of a release fromliability
which M. Canmeron was to give to M. Gass while enpl oyees of M.

Caneron were working on M. Gass's property.

The Plaintiffs filed suit against the Defendant, alleging
the parties owned adjoining buildings which shared a party wall.
They alleged that in 1990 the Defendant hired a contractor to tear
his building down and in the process the contractor damaged the
party wall and interior of Plaintiffs' building. The Defendant and
his contractor were negligent in failing to provide adequate
| ateral support to the party wall. Plaintiff alleged he had
request ed access onto Defendant's property in order to repair his
own property, but Defendant had refused. Because Defendant had
refused him perm ssion to go upon his property to access the party
wal |, Plaintiff had been unable to mtigate danages to the wall.
Plaintiffs asked for a mandatory injunction requiring Defendant to
allow Plaintiffs to access the party wall over Defendant's
property. Plaintiffs asked for conpensatory damages in the anount
of the estimated cost of repairs to the party wall or actual cost

of repairs or $85, 850. 00.

The Defendant, for answer to the conplaint, admtted the
parties were the owners of adjoining buildings with a party wall.
He admtted he hired a contractor to tear his building down in
response to an order fromthe city. He denied, however, that he or
his contractor were guilty of any acts of negligence resulting in

damage to the party wall. Defendant admtted Plaintiff requested



perm ssion to go upon his property for the purpose of making
repairs to the party wall. He, in turn, granted Plaintiff

perm ssion on the condition Plaintiff give hima rel ease and
agreenent to indemify himfor any damages anyone m ght suffer
while on his property, but Plaintiff refused to sign such an
agreenent. Defendant, as an affirnmative defense, alleged the
Plaintiffs failed to mtigate any damages to the party wall and if
the party wall was danaged it was nore the fault of Plaintiff than

t he Def endant.

Shortly after the Defendant had filed his answer to the
conplaint, his death was suggested and an order was entered
substituting his wi dow, Jean Gass, Executor of the Estate of

Merrill L. Gass, as Defendant.

Upon the trial of the case, the Plaintiff offered proof
to support a claimfor lost rentals on the theory the danage to the
party wall had caused a delay in his repairing the building and
putting it in a tenable condition. This relief was not sought in
the conpl aint but no objections were nade at the trial by the

def ense.

At the close of Plaintiffs' proof and again at the close
of all the proof, counsel for the Defendant noved for a directed
verdict on the issue of lost rentals. In response to the notion,
the court stated he didn't think it was proper to submt it to the
jury because it was too speculative. The record fails to show that
the court did direct a verdict but he did not charge the jury on

t he i ssue.



At the conclusion of the court's charge, the jury was
given a "Conparative Fault Verdict Form" They returned the form
showi ng they found the Plaintiff and Defendant each chargeable with
50% of the total fault. |In answer to the question of total anpunt

of damage, if any, they listed a zero after Plaintiff's nane.

The Plaintiffs' notion for a new trial was overrul ed and
t hey have appeal ed, presenting the follow ng issues for review
"Did the Trial court err by not granting a new trial upon the
i nsufficiency of the evidence to support the jury verdict? D d the
Trial Court err in excluding the testinmony of plaintiffs' wtness,
Howar d Eugene Ford, as to threats made by the deceased, Merril
Gass? Did the Trial Court err by excluding as part of plaintiffs

proof of damages |oss of incone to real property?”

I n considering Appellants' first issue, we nust |ook to
the provisions of Rule 13(d), TRAP, which, as pertinent, provides:
"Findings of fact by a jury in civil actions shall be set aside
only if there is no material evidence to support the verdict." W
find there was material evidence to support the verdict of the
jury. The pivotal issue of damage to the party wall centered
around the coll apse of a portion of the foundation which supported

the party wal |

The Plaintiffs offered the testinony of M. Jesse Mse, a
structural engineer and a very credi ble expert wtness, who
testified that in his opinion the collapse of the wall was caused
by the fact that after M. Gass's contractor renoved the buil ding
and debris fromthe lot, the lot was | eveled and railroad cross-
ties were then placed at a 15° angle, resting on the sills of the

party wall and extending sone six feet back onto the vacant |ot.



Pl ywood was placed on top of the railroad crossties and plastic was
put on top of that. Then a thick |ayer of gravel was spread over
the crossties and the entire vacant lot. This caused rainwater to
pool on the | ot and the weight of the water, as the ground becane
saturated, together with the weight of the crossties against the
party wall, caused the foundation to collapse. M. Mse testified
he had visited the building in March, 1992, which was approxi mately
six nmonths before the wall collapsed. On cross exam nation M.
Mse testified that when he first saw the condition of the wall, he
warned M. Caneron the wall was dangerous and needed to be fixed.
He testified M. Caneron could have braced the wall fromthe inside
and had M. Caneron contacted himearlier, he could have designed a
bracing nethod to keep the wall fromfalling. He also said M.
Caneron coul d have jacked the joist up and taken the old wall out

and replaced it.

The Plaintiffs also called M. Howard Ford as a w tness.
Al t hough he was not qualified as an expert, he worked for the
railroad and was famliar with construction. Hi s testinony
corroborated the testinony of M. Mse as to the condition of the
adj oi ning prem ses, the railroad ties, accumulation of water, and

the causes of the collapse of the wall.

Plaintiffs also called M. John Geer, a professional
real estate appraiser, to testify as to the value of the building
before and after the wall collapsed. He testified that in his
opinion the | and on which the building was | ocated had a val ue of
$4,100. He also testified, in his opinion, the building had a
val ue of $55,000 before the Gass building was torn down but after
the foundation wall collapsed, it had a zero value. This

corroborated the Plaintiff's testinony that in his opinion the



bui l di ng had a val ue of $60,000 prior to the collapse of the wall

but was not worth restoration after the wall coll apsed.

The Defendant called M. Maynard Franscen who was city
bui l ding inspector for the Gty of Dandridge from about 1985 to
1989. He was famliar with the condition of both the Gass buil ding
and the Caneron building. He issued the original repair or tear
down notice to M. Gass on his building and di scussed with M.
Canmeron the condition of his building. He described the Caneron
buil ding as being "very poor." He stated "the structure was
probably sal vageable but it (would take) a |ot of work and
expense." He described the brick fascia as |oose. A lot of the
norter was crunbling and needed to be renortered. The roof had to
be repaired. The footings underneath had to be shored up "and
there was one wei ght-bearing wall between that the other building

that was torn down that was a conmon wall ."

Def endant al so called M. Sam Pi pkin, a professional
appraiser, to testify as to the value of the Caneron property in
1990. He did not nmake a before and after the coll apse of the wall
apprai sal. He valued the property as of 1990 at a total of $20, 000
and placed a val ue of $16,272 on the building and $3,681 on the

| and.

The Defendant al so presented M. Jarvis Johnson who was
enpl oyed by John Ed Smith and Sons, the contractor enployed by M.
Gass to tear his building down. M. Johnson prepared the bid on
the contract for John Ed Smth and apparently supervised the
wor kers when the building was torn down and the vacant | ot was
prepared after the building was renoved. He expl ai ned why and how

the railroad crossties were placed on the Gass property after the



bui | di ng was renoved and about which M. Mse and M. Ford
testified as being on the property. M. Johnson said that after
the Gass buil ding had been renoved there was a | arge hol e | eadi ng
fromthe Gass property into the basenent of the Caneron buil ding.
(This apparently was where a part of the foundation under the party
wal | had previously fallen as nmentioned in the testinony of M.
Franscen.) M. Johnson explained that in order to keep the gravel
bei ng spread on the Gass property fromfalling into the basenent of
t he Caneron building, they placed railroad ties on the Gass |ot,
extended themto the bottomof the party wall, and then placed

pl ywood, plastic and gravel over the crossties. He stated the
crossties were not resting on the building but were cantil evered.
He further explained there was a "scuttle hole" |eading fromthe
Canmeron basenent under the Gass buil ding and they covered the
opening into the Caneron building to keep gravel fromgoing into

t he Caneron basenent through the opening of the scuttle hole.

The Defendant also called M. Brent Blalock, a |licensed
architect highly experienced in building construction. His
testinmony centered around the cause of the collapse of the
foundation wall supporting the party wall. He testified he
i nspected the Caneron buil ding and adjoining premses originally in
January, 1994, but did not inspect the structural materials of the
foundation to the party wall or go into the basenent of the Cameron
building at that time. As a result of his first inspection, he was
of the same opinion as expressed by M. Mse and M. Ford that the
accunul ati on of water on the Gass vacant | ot had caused hydrostatic
pressure to build up and cause the wall to coll apse. He inspected
the Caneron building a second tine in June and again in July, 1995,
whi ch was only a few days before the trial. On these occasions he

went into the basenment of the building and i nspected the materials

10



fromwhich the col |l apsed foundation wall was constructed. He also
| earned for the first time of the "scuttle hole" ditch which
extended fromthe Caneron buil ding under the Gass building. These
findi ngs caused hi mto abandon his original theory that hydrostatic
pressure had caused the wall to collapse. He testified he found
the collapsed wall was lying in a horizontal position on the fl oor
"and had been broken up significantly.”™ He described the wall as
havi ng been constructed of concrete perhaps nore than 100 years
ago. There was no structural steel in the wall. The concrete was
in "very, very poor condition.” "This wall is very low quality
concrete by nodern day standards.” "lI'mnot sure that this wall
had the structural integrity to last much | onger anyway." He
testified he brought out a piece of the cenment which was apparently
a piece of the top of the wall and was asked by counsel to describe
the consistency of the concrete to the jury. The followng is part
of his response: "I took that piece of concrete, and as | | ooked
at it, | could tell that it is in very, very poor condition. |
tried to be as careful with it as | could. | placed it in ny car.
Wien | arrived here today, | took it out of the car and put it in a
bag. Wien | cane in and sat down outside, | apparently sat [sic]

it down too hard on the floor and it actually broke in tw -- broke
i n nunmerous pieces. Wen | got out of the parking lot it was all
in one piece when | put it in a bag.” The bag containing the
concrete was filed as an exhibit and, for the nost part, it is

pul verized into small gravel. M. Blalock testified the

engi neering principle behind the party wall was for the | oading or
wei ght on the wall to cone from above, so the weight com ng from
the top of the wall always exceeded the | oading or pressure com ng
fromthe side of the wall, or the wall would fail because there was
no reinforcing in the wall. H s rationale was that when the weight

of the Gass building was renoved fromthe top of the party wall,
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the pressure fromthe fill of the vacant | ot caused the horizontal
wi ght to becone disproportionate to the vertical weight and the
wal |l failed. M. Blalock testified that in 1990 when M. Caneron
noticed the wall was likely to fail, he could have saved the wall
by buttressing it with 12-inch block. He stated that three
buttresses of 12-inch block filled with concrete and with vertical
rebar in each case, spaced equally along the wall, at a cost of
approxi mat el y $6, 000, could have been constructed inside the
basenent and, in his opinion, would have prevented the coll apse of

the wall .

The record shows the Plaintiff purchased the property in
Oct ober, 1989. The trial of the case was in July, 1995. The only
work the Plaintiff perfornmed in that period of approximtely six
years was to place the netal jack post under the sills of the
building in 1991. The main reason for not repairing the building
during that tine was |lack of finances. M. Caneron filed a Chapter
13 petition in bankruptcy in June, 1993. In his bankruptcy
petition, he listed the Canmeron building at a value of $10,000 and
t he bal ance owed to Peoples Bank for the loan it nmade in 1990 on
t he buil ding which had increased to approxi mately $600 nore than

the original |oan.

Under the proof in the record, we find there was materi al
evidence in the record to support the verdict of the jury as to

degree of fault and liability.

In Appel |l ants' second issue, they say the court was in
error in sustaining the Appellee's objection to the testinony of
Appel l ants’ wi tness, M. Howard Ford, when he was asked to repeat

certain statements M. Ford heard the deceased, M. Gass, nmake to

12



M. Cameron denying M. Caneron perm ssion to go upon M. Gass's

property.

The court sustained the objection on two grounds. He
hel d that since M. Gass was now deceased, the testinony was barred
by TCA § 24-1-203, known as the dead nan's statute, and it was a
violation of the hearsay rule. The Appellant nade an offer of
proof which, as pertinent, was as foll ows:

"Q M. Ford, we previously referred to a conversation that
you W tnessed between M. Caneron and M. Merrill Gass. Can you,

pl ease, tell us what you heard?

"A M. Caneron approached M. Gass...

"Q When was this...?

"A This was after the wall had col |l apsed.

"Q Ckay.

"A | renmenber hearing M. Gass telling himnot to get on the
property.

"Q kay.

"A And that's, basically, what | heard. At that point that

conversation got heated, and I went on over to the workers and

stayed with them

"Q Ckay. Wien you nean heated, who was heat ed?

"A M. Gass was.

"Q Weren't real kind words, ...?

"A | couldn't hear the words exactly. | know he was | oud

and argunentative."

TCA 8 24-1-203, as pertinent, provides:

In actions or proceedi ngs by or agai nst
executors, admnistrators, or guardians, in which
judgnments may be rendered for or against them neither
party shall be allowed to testify against the other as
to any transaction with or statenent by the testator,

13



intestate, or ward, unless called to testify thereto
by the opposite party.

Since M. Ford was not a party to this litigation, we find
he was eligible to testify as to what he heard M. Gass say to M.
Canmeron. In the case of Spiller v. MDonald, Kuhn, Smth, MIller
and Tait, 735 S.W2d 446 (Tenn. App. 1986) the court, we think
correctly and concisely, stated the two requirenents to bring a case
wthin the statute as foll ows:

Two things nmust concur to bring a case within the
operation of the statute and authorize the rejection
of the evidence: (1) the proposed witness nust be a
party to the suit in such a way that judgnment nay be
rendered for or against him (2) the subject nmatter of
his testinony nust be of sone transaction with or
statenent by the testator or intestate. Montague v.
Thomason, 91 Tenn. 168 (1892).

I n Montague, an objection was made to the
testi mony of an agent of defendant concerning his

conversation with plaintiff's decedent. In holding
t he evidence properly adm tted, our Suprene Court
sai d:

The contention that it was inconpetent because
the interview occurred while the wi tness was
acting as agent of the defendants is unsound.
The statute applies alone to parties to the
litigation. Even persons directly interested in
the result of the suit...are not precluded from
testifying, if not parties.

| d. 448.

We find the court was in error in sustaining the
objection to M. Ford' s testinony. In view of our holding on this
issue, we pretermt the issue of whether or not M. Ford's

testi nony woul d have been hearsay.

Rul e 36(b), TRAP, provides, "A final judgnment from which
relief is available and ot herwi se appropriate shall not be set
asi de unl ess, considering the whole record, error involving a
substantial right nore probably than not affected the judgnent."

Under this rule, when we find the trial court was in error in his

14



ruling, before we can reverse the judgnent of the court and set
aside the jury's verdict, we nust find fromconsidering the entire
record that had the jury not been deprived of hearing M. Ford
testify he heard M. Gass tell M. Caneron he was "not to get on
the [M. Gass's] property,” we nust find the jury nore probably

t han not woul d have rendered a verdict nore favorable to M.

Caneron. We fail to find the record supports such a probability.

There are two very strong reasons for our reaching this
conclusion: 1. We think there is anple evidence in the record to
convince the jury M. Canmeron did not have perm ssion to go upon
M. Gass's property to nmake repairs on his own property and 2. The
undi sputed testinony of M. Caneron is he was tendered a docunent
by his attorney granting him perm ssion to go upon M. Gass's
property provided he released M. Gass fromliability. M. Caneron
refused to sign the docunent because he thought the rel ease was too
broad and he testified, "I wadded it up and threwit in M. Jones's
garbage can.” The record fails to show M. Caneron ever requested
his attorney or anyone on his behalf to try to negotiate a nore
satisfactory agreenent, nor did M. Caneron hinself try to

negoti ate anot her agreenent.

Al so, after the court sustained the objection to M.
Ford's testinony as to what M. Gass said to M. Caneron, the next
question by Plaintiff's counsel to M. Ford, and his answer, were:
"Q As a result of this neeting, what happened?
"A We couldn't go onto the property over there to repair

damage to our building."

Consi dering the evidence in the record as a whole, we

find the testinony of M. Ford as to what M. Gass said to M.

15



Canmeron woul d have only been cunul ative in establishing that M.

Gass woul d not consent to M. Caneron's going upon his property.

The Plaintiffs' third and final issue is: "Did the trial
court err by excluding as part of Plaintiffs' proof of damages | oss

of income to real property?"

The Appellants, in their statement of this issue,
incorrectly state the action of the court in saying "the court
erred by excluding as part of Plaintiffs' proof of damages to rea
property." In the trial of the case, the court did not exclude
any part of Plaintiffs' proof on this issue. The court, however,
did not charge the jury on the loss of rent. Prior to charging the
jury, the court, in response to Appellee's notion for a directed
verdict on this issue, said he thought the proof was too
specul ative to submt the issue to the jury. W agree with the

trial court's hol ding.

There is, however, another conpelling reason why the
court nmust be sustained on this issue. The Plaintiffs offered no
proof of what rental value, if any, the Canmeron buil ding had prior
to its alleged danage by the Defendant, or what its rental val ue,
if any, was after the damage. Upon the trial of the case, the
Plaintiffs offered proof and testified the danages to the building
were of a tenporary nature and could be repaired. They argued to
the court that, since the damage was tenporary, the | oss of rent
rule, as recognized in this jurisdiction, was applicable. In
offering their proof, however, they offered no proof as to the
dimnution in rent of the building before and after it was damaged.
Thir proof was all prem sed on the assunption that had the buil ding

been refurbished prior to its damage, after the Gass buil di ng was

16



denolished it would have had a rental value of approximtely $10
per square foot, but due to their delay in being able to refurbish
the buil ding because of the damage resulting fromthe Gass
bui Il ding's being denolished, it had no rental value and they had

suffered | oss of rents of approxi mately $50, 000.

The nost recent reported case in this jurisdiction
addressing the lost rental rule applicable to tenporary danages to
real estate is Citizens Real Estate v. Muntain States Devel opnent
Co., 633 S.W2d 763 (Tenn. App.1981). In that case, the plaintiff
alleged it had, in 1970, purchased |and adjoi ning defendant's
property. After its purchase of the property, the defendant
encroached upon plaintiff's property by constructing roads and
platting and selling lots, purporting to be the owner thereof.
Plaintiff asked the court to establish the boundary |ine between
the plaintiff and defendant, award damages for the trespass, and
enj oin defendant fromcomng on plaintiff's property. Upon the
trial of the case, the trial court found the issues in favor of the
plaintiff and, as pertinent, awarded damages. On appeal to this
court, the appellant contended the court did not apply the proper
rule for fixing damages. This court reversed and in doing so, as
pertinent, said:

It is necessary to comment upon the issue
of danmamges since an inproper neasure of damages was
applied by the trial court. Danmages awarded in this
case were based upon the "taking" of the acreage in
guestion. The award is inconsistent with the order
of the trial court that appellant nust no | onger
encroach upon appellee's property. Plaintiff
all eged a trespass and a trespass which is
termnated by a court order is treated as a
tenporary injury.

| d. 766.

The case of Termnal Co. v. Lellyett, 114

Tenn. 368, 85 S.W 881 (1904), asserts the neasure

of damages for a tenporary injury to property is
"the injury to the value of the use and enjoynent

17



[of the property], which may be neasured, to a
large extent, by the rental value of the property,
and to what extent that rental value is

di m ni shed.” 114 Tenn. at 404, 85 S.W 881. This
nmeasur e of damages has been cited many tines by
Tennessee cases and is well-settled | aw. See

Si gnal Mountain Portland Cenent Conpany v. Brown,
141 F.2d 471 (6th Cir.1944); Stanford v. Tennessee
Vall ey Authority, 18 F.R D. 152 (M D. Tenn. 1955);
Hendrix v. Cty of Maryville, 58 Tenn. App. 457, 431
S.W2d 292 (1968); Caldwell v. Knox Concrete
Products, 54 Tenn.App. 393, 391 S.W2d 5 (1964);
City of Colunmbia, v. Lentz, 39 Tenn.App. 350, 282
S.W2d 787 (1955); Talley v. Baker, 3 Tenn.App. 321
(1926). Thus, the neasure of damages for tenporary
injury to one's use and enjoynent of real estate is
the dimnution in the property's rental val ue
during the period of injury and the reasonabl e cost
of restoration of any physical injury to the | and.
Conpare the ol d Tennessee case of Vincent v. Hall,
1 Shannon's Tenn. Cas. 597 (1876), which held where
property wongfully held is recovered by the true
owner he is entitled to an account for rents and
profits during the period of wongful w thhol ding.
(Enphasi s ours.)

ld. 767.

The citations in the case quoted above consistently held
that the accepted nethod of proving the tenporary danages to a
| easehol d estate is to show by conpetent testinony the val ue of the
| easehol d prior to the existence of the danage and then show t he
val ue of the | easehold after the damage. This the Plaintiffs did

not do.

The judgnent of the trial court is affirned. The cost of
this appeal is taxed to the Appellants and the case is remanded to

the trial court for any further necessary proceedi ngs.

Clifford E. Sanders, Sp.J.
CONCUR:

Her schel P. Franks, J.
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Charl es D. Susano,

Jr.,

J.
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