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In this post-divorce proceedi ng, the Chancellor found
that certain assets owned by Al bert Chadwell at the tinme of the

parties’ divorce were marital assets and that his fornmer wfe,

! Consol i dati on Coal Conpany was made a party in the petition now on

appeal to enjoin the transfer of any funds or assets held for the benefit of
M. Chadwell and to require a full accounting of such funds.



Faye Loui se Taylor Chadwell, was entitled to a judgnent against
hi m of $94, 320 whi ch included interest fromthe date of the

di vorce. The Chancellor also inpressed a |ien against certain
real estate originally owned by M. Chadwell, who |ater purported
to transfer an interest to his present wife. Both the rea

estate and the hone M. Chadwell|l erected thereon were paid for in

part with the assets in dispute in this appeal.

The principal question to be decided in this appeal is
whet her an order entered in a previous proceedi ng between the
parties found that Ms. Chadwell was not entitled to these

specific funds, thus barring her claimunder the theory or res

| udi cat a.

The parties were married on Cctober 8, 1966.
Thr oughout their 18-year marriage, M. Chadwell was enpl oyed by
Consol i dation Coal Conpany. By 1984, M. Chadwell had three
accounts through his enploynent at Consolidation Coal Conpany: an
Enpl oyee Retirenent of Consol Inc. (retirenent plan) which becane
vested June 1, 1983; a Conoco Enpl oyees Stock Omnership Pl an
(CESOP) conposed entirely of DuPont stock; and an |Investnent Plan

for Sal ari ed Enpl oyees of Consol (investnent plan).

The marriage was term nated by a Final Decree of
Di vorce entered on June 11, 1984. The Final Decree provided in

part:



5. That Faye Louise Taylor Chadwell is awarded the
1974 Grand Prix autonobile and all other persona
property acquired by the parties, except the stock
accunul ated by Al bert Chadwell at his place of

enpl oynment, which stock is awarded 50% to Al bert
Chadwel | and 50%to Faye Loui se Tayl or Chadwell, with
each party to be responsible for his respective share
of incone tax due at such tinme as any taxes are due on
the said respective party’s stock.

The stock nentioned in the Decree was not further
identified or defined by the Decree. There was no val uation of
the stock at the tinme of the divorce. However, M. Chadwell
averred in her original conplaint for divorce that the stock was

wort h approxi mately $50,000. There was no distribution of the

stock or the proceeds thereof to Ms. Chadwell.

A hearing was conducted on June 4, 1986, in the General
Sessions Court for Canpbell County. The Court found that M.
Chadwel | "owns an interest in a retirenment investnment account or
stock account in his enployer,” and that the account had drawn a
m ni mal of 10 percent interest since the entry of the Final
Decree. The Court ordered himto provide verification of the
amounts in the investnment accounts, to determ ne the present
val ue of the accounts, and to provide Ms. Chadwell with access to

the records pertaining to the accounts.

On February 19, 1988, the Court attenpted to determ ne
Ms. Chadwel|l’s interest in the retirenment plan under the Final
Decree. The Court found that "[t]he retirenment plan funds which
are at issue in this action are not nentioned per se in the

decree. . . . Gven the distinctive nature and | arge anmount of



the retirenent plan in 1984 it would seemlogical that it would
be addressed in its own terns rather than lunped in with the term
stock.” The Chancellor stated that the issue of Ms. Chadwell’s
interest in the retirement account could and shoul d have been
litigated in 1984 at which tine the parties had know edge of it
but did not include it in a division of their marital property.
Thus, the Chancellor held that under the Final Decree, Ms.
Chadwel | had no interest in the retirenment account. M. Chadwell

di d not appeal the Court’s findings.

In the follow ng years, M. Chadwell failed to provide
verification of the stock or investnment accounts and he failed to
make any distributions to Ms. Chadwel| as ordered by the court in
1984 and 1986. Ms. Chadwell filed a petition for contenpt on
Novenber 23, 1993, seeking valuation of the her interest in M.
Chadwel | s holdings with his enployer and a judgnent for her one-
half interest. The Court held that M. Chadwell was in contenpt
for failing to provide verification of the accounts and for
failing to distribute 50 percent of the value of the accounts as
he was ordered to do by the Court in 1984 and 1986. The Court
al so made a finding that the value of the accounts was no | ess

t han $84, 927.99, one half of which was owed to Ms. Chadwel | .

On March 9, 1995, Ms. Chadwell filed an anended
petition for contenpt adding M. Chadwell’s current w fe, Donna
Marie Chadwell. Ms. Chadwell conplained that M. Chadwell and

his present wife had used Ms. Chadwel|’s portion of the stock



funds to purchase real property and construct a house. The
petition alleged that M. Chadwell had attenpted to avoid M.
Chadwel | s clainms as a judgnent creditor by conveying the real
property and the house to his current wife. M. Chadwell
responded to the petition by an answer in the formof a general

denial alleging no affirmative defenses.

At trial on July 12, 1995, M. Chadwell’s retirenent
pl an, the investnent plan and the CESOP were identified through
the testinony of the supervisor of qualified benefits at
Consol i dation Coal Conpany. It was established that all three
accounts were in existence at the tinme of the Final Decree in
1984. The retirenment plan becane vested as of 1983 and M.
Chadwel | woul d be able to draw benefits fromit in 1998. M.
Chadwel | " s i nvestnent plan was made up entirely of stock until
1981 at which tinme it was converted into a deposit savings
account. The plan allowed for up to three partial w thdrawal s
per year and a total withdrawal at any time. The CESOP was
conposed entirely of DuPont stock and could not be w thdrawn

until M. Chadwell term nated his enpl oynent.

M. Chadwell term nated his enploynent with
Consol i dation Coal Conpany on Decenber 31, 1990. He |iquidated
hi s CESOP account on Novenber 19, 1992, for the sum of
$14,648.37. He made no distribution to Ms. Chadwel| after the
liquidation. There was evidence submtted that M. Chadwel |

withdrew a total of $187,044.16 fromthe investnent plan after



the Final Decree. Fromthis account, M. Chadwel | distributed

$1,245 to Ms. Chadwel | in February of 1986.

There was evidence at trial that Ms. Chadwell was a
honmemeker throughout the marriage and did not deal with the
accounts in any way. M. Chadwell testified that her husband
always referred to the accounts generically as "stock." Al so,
there was testinony that M. Chadwell admtted in 1984 that M.
Chadwel | s share of the accounts he held with his enpl oyer was
$26, 000 and that he persuaded her to | eave the stock in the
accounts on the representation the stock would earn nore interest
if it was left wth M. Chadwell. M. Chadwell chose not to

| i qui date or wi thdraw her share at that tinme.

M. Chadwel | asserted at trial that he was only
required to share with Ms. Chadwell the holdings in the CESOP
which, at the tinme of the Final Decree, he stated was worth
$2,000. M. Chadwell asserted that he paid Ms. Chadwel |l all
funds due to her fromthe CESOP in 1986 by check. M. Chadwell
testified that the check was fromthe investnent plan and was for
their children. M. Chadwell admtted during cross-exarm nation
that he altered the check after it was returned to himso that it
woul d erroneously indicate that it cane fromthe CESOP rather

than the i nvest nent account.

M. Chadwel| testified that the investnent plan was

part of his retirenent plan. However, there was testinony from



t he supervisor of qualified benefits at Consolidation Coal
Conpany that the investnent plan and the retirenent plan were two

separate and di stinct accounts.

The Trial Court found that Ms. Chadwel|l had a one-half
interest in the CESOP and in the investnment plan. The Court
found that litigation of the retirenment account was barred by res
judicata arising fromthe 1986 hearing. The Trial Court awarded
Ms. Chadwel |l a judgnent of $94, 320 representing her share of the
CESOP and the investnent plan and inposed a |lien upon M.
Chadwel | 's real property to secure paynent of the judgnent.

After trial, the Chancellor set aside the deed from M. Chadwell

to his current wife as a fraudul ent conveyance.

In this appeal, M. Chadwell has raised several issues,

all of which are based on the doctrine of res judicata. However ,

Ms. Chadwel | asserts that because M. Chadwell failed to
affirmatively plead the defense of res judicata his access to
this defense has been wai ved. M. Chadwell’s only responsive
pl eading was in the formof a general denial and he failed to

state any affirmative defenses.

Rul e 8.3 of the Tennessee Rules of Civil Procedure
requires that a party affirmatively set forth facts relied upon
to establish an affirmati ve defense in a responsive pl eading.

The rule explicitly nentions res judicata as such an affirmative

defense. Rule 12.08 of the Tennessee Rules of Civil Procedure



provi des that defenses not properly raised are waived. Thus,

failure to raise the defense of res judicata in a responsive

pleading will act as a waiver of a party’s ability to raise that

def ense.

However, Rule 15.02 of the Tennessee Rules of G vil
Procedure states "[w hen issues not raised by the pleadings are
tried by express or inplied consent of the parties, they shall be
treated in all respects as if they had been raised in the
pl eadings.” The Rule states that the pleadings may be anended at
any tinme so as to conformto the evidence presented at trial but
failure to anmend the pleadings will not affect the result of the
trial of the issues. An issue is tried by inplied consent when
the party opposing the issue knew or shoul d reasonably have known
of the evidence relating to the new issue, did not object to the
evi dence, and was not prejudiced by the inclusion of the

evi dence. Zack Cheek Builders, Inc. v. MLeod, 597 S.W2d 888

(Tenn. 1980). See al so Chishol mv. Bohannon, 558 S.W2d 446

(Tenn. App. 1977) .

Al t hough M. Chadwel|l did not specifically plead res
judicata as required by Rule 8.3, the issue was raised through
testinmony at trial. There was no objection made on behal f of M.
Chadwel | that the evidence was beyond the scope of the pleadings.
In his opinion, the Chancellor nade a specific ruling as to the

i ssue of res judicata. Finally, the issue was argued on behal f




of M. Chadwell in a nmotion for newtrial.? Thus, we find that
the issue was tried by inplied consent and M. Chadwel| has not

wai ved his right to assert this defense.

M. Chadwel| asserts that, based on a res judicata

theory, the Trial Court should have been precluded from
litigating the issue of whether Ms. Chadwell had rights in the
CESOP and the investnment plan. He argues that the issues were

previously litigated in 1984 and 1988.

The defense of res judicata will be available if the

party asserting the defense can show that the prior judgnment was
by a court of conpetent jurisdiction, that the sane parties were
involved in both suits, that the same cause of action was

involved in both suits, and that the underlying judgnent was on

the merits. Lee v. Hall, 790 S.W2d 293 (Tenn. App.1990). A

prior judgnment will preclude only matters that were at issue in
the prior judgnent. "[T]he adjudication, to be concl usive,
shoul d be upon the very point brought directly in issue by the

pl eadings.” Wite v. White, 876 S.W2d 837 (Tenn.1994).

As stated above, the Court in 1984 entered a Final
Decree setting forth the rights and duties of the parties. As
al ready noted, the Final Decree generically stated that M.

Chadwel | was to receive 50 percent of the "stock™ that M.

2 We express no opinion as to whether the issue could have been

raised in a motion for new trial. Rat her, we nerely recognize that the issue
was before the Court both during the trial stage and post-trial.
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Chadwel | had in Consolidation Coal Conmpany. There was evi dence
at trial that M. Chadwell|l referred to all investnent and
retirement accounts with his enployer as "stock."™ The definition
and extent of that termwere not at issue and were not |itigated.
It seens axiomatic that the issuance of a divorce decree will not

be res judicata as to an issue that arises as to the

interpretation of the decree itself. M. Chadwell argues that
the issue could have and shoul d have been litigated when the
decree was issued. But, it seens clear that there was no issue

until the interpretation of the term "stock"” becane disput ed.

At issue in the 1988 litigation was, as stated by the
Chancel l or in that proceedi ng, "whether Faye Chadwel |l was
entitled to a full or partial interest or share in a retirenent
pl an of Al bert Chadwell." The issue of Ms. Chadwel |’ s interest
in the CESOP and the investnent plan were not addressed. The
Trial Court in that action held that the issue of Ms. Chadwell’s
interest in the retirement account should have been litigated in
1984 and he declined to read the Final Decree broadly enough to
include the retirenment plan. The Trial Court in the present case

applied res judicata with respect to the retirenment account

al t hough the Chancel | or expressed doubts as to the soundness of
the 1986 decision. Nevertheless, it is clear that the issue of
the extent of Ms. Chadwell’s interest in the CESOP and the

I nvestnent plan were not raised or decided in the 1988

pr oceedi ng.
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Also, the litigation in 1988 arose froma petition
filed by Ms. Chadwell seeking to conpel M. Chadwell to provide
verification of the value of the "stock” which he had failed to
do in violation of a court order issued in 1984 and 1986. Al
subsequent action between the parties charged M. Chadwell wth
contenpt for failure to provide verification of his holdings with
Consol i dation Coal Conpany and for failure to nmake distributions
fromthose holdings to Ms. Chadwell. Wth the exception of
seeking to conpel M. Chadwell to conply with the prior court
orders, none of the issues presented in the 1995 litigation had
been raised in the prior litigation, by the pleadings or
otherwi se. Thus, we hold that the prior litigation did not bar
Ms. Chadwel|l from seeking a court to declare the extent of her

interest in the CESOP and the investnent plan.

Next, M. Chadwell asserts that the Chancellor erred in
finding that the investnent plan was separate and distinct from
the retirenment plan. M. Chadwell seeks to include the
I nvestnent plan within the retirenent plan because the Court

bel ow gave res judicata effect to the issue of the retirenent

pl an.

The findings of fact of the trial court cones to this
Court acconpani ed by a presunption of correctness which nust be
honored unl ess the "preponderance of the evidence is otherw se."

Rul e 13(d), Tennessee Rul es of Appellate Procedure; Union Carbide

Corp. v. Huddleston, 854 S.W2d 87 (Tenn.1993). W find that the

11



Chancel | or had anpl e evidence upon which to base a finding that
the plans were separate. There was testinony fromthe supervisor
of qualified benefits of Consolidation Coal Conpany and an
accountant stating that M. Chadwell had an interest in the
retirenment plan, the investnent plan, and the CESOP. Al so,

al though M. Chadwel | testified that he only had an interest in
the CESOP and the retirenent plan his credibility had been called
into question when he admtted to altering a check to Ms.
Chadwel | that was paid with funds fromthe investnent account.
The Chancel |l or made a specific post-trial ruling that M.
Chadwel | had engaged in fraud and perjury in relation to this
litigation. Thus, the findings of the Chancellor did not
preponder at e agai nst the evidence. Consequently, we affirmthe

concl usion of the Chancellor on this issue.

M. Chadwell’s final issue asserts that the Trial Court
erred in finding that Ms. Chadwell had a one-half interest in al
accounts belonging to M. Chadwell at the tine of the divorce.
This argunment is without nmerit because the Chancellor did not
hold that Ms. Chadwell had a one-half interest in all of M.
Chadwel | s accounts. Rather, the Chancellor expressly held that
Ms. Chadwel | had a one-half interest in the CESOP and the

i nvestment plan, but no interest in the retirenent plan.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further

proceedi ngs, if any, as may be necessary and collection of the

12



j udgment and costs below. Costs of appeal are adjudged agai nst

M. Chadwell and his surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Cifford E. Sanders, Sp.J.
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