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OrI NI ON

This is an appeal by appellant, Betty Brent d/b/a Brent
Bondi ng Conpany, ! from a deci sion of the chancery court which
found that appellee, Johnnie S. Daniels, had properly redeened
t he property purchased by Brent at a delinquent tax sale and
whi ch voided a quitclaimdeed fromDaniels to Wayne Burns. The

facts out of which this matter arose are as foll ows.

In 1986, Daniels and Burns entered into an oral agreenent.
According to their agreenent, Daniels agreed to convey his
property |ocated at 2900 12th Avenue South, Nashville, Tennessee
to Wayne Burns. In exchange, Burns agreed to obtain a |oan from
First Anerican National Bank for Daniels who had bad credit. The
parties then agreed that Burns would retain $5,000.00 of the | oan

proceeds and reconvey the property to Daniels.

Dani el s conveyed the property to Burns on 2 Septenber 1986,
and Burns applied for the loan. The bank paid $4, 000.00 to
satisfy a prior lien, but refused to disburse any other funds.
Qddly though, the bank recorded a deed of trust listing the
princi pal anmount as $35,631.11.2 Thereafter, Burns and his wfe
di sappeared, and no one has been able to | ocate them since.
Burns never paid any of the property taxes. Daniels paid the
taxes in 1986, 1987, and 1988, but was unable to pay the taxes

thereafter.

The State of Tennessee filed an action on behalf of the

Met ropol i tan Gover nment of Nashville and Davi dson County seeking

! Initially, Dorris Brent participated in the litigation. Later, the

parties entered into an agreed order substituting Betty Brent d/b/a Brent
Bondi ng Conmpany ("Brent") as the novant. Finally, the court allowed Brent to
intervene as a party. For sinplicity's sake, we will refer to the actions of
both of these persons as the actions of Brent.

2 Brent seems to agree to the fact that the bank only disbursed

$4, 000. 00.



to recover unpaid county property taxes on the 12th Avenue
property fromBurns.® The State obtai ned a default judgnent

agai nst Burns. Thereafter, the court entered an order requiring
the clerk and naster to sell the property to the highest bidder
at a public auction on 6 January 1993. On that day, Brent
purchased the property for $10,000.00. On 1 March 1993, the

chancery court entered a final decree confirmng the sale.

Nearly el even nonths later, Daniels, through Title Escrow,
Inc., paid $6,022.27 into the chancery court on behalf of Burns
for the redenption of the property. On 16 March 1994, Brent
filed a notion to set aside the redenption claimnmng that Wayne
Burns did not exist. |In response, Daniels filed an affidavit of
a woman who cl ai nred she had | eased a house to Burns and copi es of
the Deed of Trust signed by Burns. On 26 April, the court
entered an agreed order allowi ng Daniels to intervene.

Thereafter, the court held that Daniels had a right to redeemthe
property and denied Brent's notion to set aside the redenption.

Brent then filed a notion to reconsi der.

On 2 May 1994, Daniels filed a petition to quiet title
agai nst Burns.* Daniels requested the court declare the
qui tcl ai m deed conveying the property to Burns void as having
been obtai ned by fraud and/or for failure of consideration. On
15 July 1994, Daniels filed a notion for a default judgnent
agai nst Burns. Thereafter, Brent filed a notion to intervene and
attached an answer to Daniels's petition. Daniels filed a
response to Brent's notion to intervene and a notion to dismss

Brent's answer or to strike her affirmati ve defenses.

8 State v. Delinquent Taxpayers, Chancery Court No. 91-717-1.
4 Daniels did not file this petition as a separate action. I nst ead,
the petition became part of State v. Delinquent Taxpayers, Chancery Court No.
91-717-1.



On 18 August 1994, the court addressed the outstanding
nmotions and took the following actions: 1) it granted Brent's
notion to reconsider and vacated the 10 May 1994 order; 2) it
granted Daniels' notion for a default judgnment agai nst Burns
pendi ng an evidentiary hearing; 3) it granted Brent's notion to
intervene; and 4) it denied Daniels' notion to dismss Brent's
answer, but reserved ruling on the alternative notion to strike
affirmati ve defenses. The court |later agreed to allow Brent to
assert the affirmative defenses of |aches, statute of limtations
as to breach of contract, and unclean hands. On 28 March 1995,
Daniels filed a nmotion to anmend the pleading to conformto the
evidence. He clainmed that the evidence would establish that he

held title to the property by adverse possession.

On 22 June 1995, the chancery court entered a nmenorandum
opi nion. The court concluded as foll ows:

Brent asserted the affirmative defenses of statute
of limtations for breach of contract, fraud, unclean
hands and | aches to Daniels' Petition to Quiet Title.

Brent's rights, as purchaser of the property at
t he Chancery Court sale, were subject to the statutory
right of redenption of any party who had a | egal or
equitable interest in the property. Daniels had a
sufficient interest in the property to redeemthe
property. See Tenn. Code Ann. 8§ 67-1-1420(b).

Brent failed to prove by a preponderance of the
evidence that its affirmati ve defenses were a bar to
Daniels' right to redeemthe property and to qui et
title to the property as to Burns.

Dani el s had continuously, openly and adversely
possessed the subject property from Septenber 2, 1986,
the date of the QuitclaimDbDeed to Wayne Burns, to the
present date, a period of nore than seven (7) years.
See Tenn. Code Ann. § 28-2-101.

The Court further finds that Daniels' Petition to
Quiet Title is sustained by a preponderance of the
evi dence. A default judgnent was previously entered
against Burns for his failure to file a response to the
Petition to Quiet Title. Therefore, the QuitclaimDeed

is void.

On 7 August 1995, Brent filed a notice of appeal as to this
judgnment. Brent also filed a notice of filing statenment of
evidence in lieu of transcript which Daniels opposed. On 29

March 1995, the parties filed an agreed statenment of evidence.



Brent presented six issues for this court to review. Read
together, the six issues question the validity of the chancery
court's entire order. Rather than address Brent's issues

individually, we will address the issues as we deem appropri ate.

W review the findings of fact in this case pursuant to Rule
13(d) of the Tennessee Rul es of Appellate Procedure. Thus, the
findings are acconpanied with a presunption of correctness and
this court will not reverse those findings unless the
preponderance of the evidence is otherwise. Tenn. R App. 13(d).
In addi tion, we review conclusions of |aw de novo with no
presunption of correctness. Uni on Carbide Corp. v. Huddl eston,
854 S.w2d 87, 91 (Tenn. 1993); Presley v. Bennett, 860 S.W2d

857, 859-60 (Tenn. 1993).

D d Daniels Have an Interest in the Property?

Al t hough the court held that Daniels was a person entitled
to redeemthe property and cited a statute, it did not clearly
state the basis of its conclusion. |In addition, the court held
that Daniels had proven the allegations in his conplaint by a
preponderance of the evidence. Daniels relied on the sanme
theories, fraud, failure of consideration and adverse possessi on,
to establish that he was a person entitled to redeemthe property
and that the quitclaimdeed to Burns was void. Thus, the issue
for this court in regard to both the redenption and quiet title
actions is whether Daniels had a | egal or equitable interest in
the property as a result of fraud, failure of consideration, or
adverse possession. It is the opinion of this court that Daniels
failed to prove by a preponderance of the evidence that he held

either a legal or equitable interest in the |and.

A Fr aud



Despite the fact that the chancellor found that Daniels
supported his clains by a preponderance of the evidence, there is
little evidence in the record. There is no transcript of the
heari ngs before the court or of depositions. The mninma
evi dence included the quitclaimdeed fromDaniels to Burns, the
Deed of Trust executed to First Anmerican National Bank, and the
parties' agreed statenment of evidence. The statenent contai ned
the procedural history of the case, the rulings nade in the
court's orders, and statenents of the testinony given by Daniels

and Robert B. Young.?®

Dani el s argued that Burns fraudulently induced himto convey
the property to Burns by representing to Daniels that he would
reconvey the property back to Daniels after obtaining the |oan
and deducting $5,000.00. This court has set forth the el enents
of fraud as foll ows:

Actions for fraud contain four elenments: (1) an

I ntentional m srepresentation of a material fact, (2)

know edge of the representation's falsity, and (3) an

i njury caused by reasonable reliance on the

representation. The fourth element requires that the

m srepresentation involve a past or existing fact or,

In the case of prom ssory fraud, that it involve a

prom se of future action with no present intent to

perform
Dobbs v. Guenther, 846 S.W2d 270, 274 (Tenn. App. 1992). Fraud
I's never presuned. Piccadilly Square v. Intercontinental Constr.
Co., 782 S.W2d 178,184 (Tenn. App. 1989). The party asserting
fraud nust prove the fraud by a preponderance of the evidence.

I d.

Contrary to the decision of the chancery court, it is the
opi nion of this court that the evidence in the record fails to

establish fraud. There is no evidence that Burns intentionally

5 M. Young was an attorney who testified for Daniels. In essence,
M . Young testified that prior to 1976 he worked as a |loan officer at First
Ameri can National Bank and that the method used by Burns and Daniels to obtain
a |l oan would not have been inproper when Young was a |oan officer.
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m srepresented a material fact, that Burns knew he was going to
| eave and that the | oan woul d not be approved, or that Burns did
not intend to reconvey the land to Daniels. Instead, the

evi dence tends to show that Daniels and Burns entered into an
oral agreenent which Burns breached for some reason. There is no
evi dence of why Burns left town. Mreover, there is no evidence
t hat Burns gained anything other than title to the property.
This in itself does not appear to have been nmuch of a gain to
Burns who failed to ever pay any taxes on the property.
Basically, there was no evidence to preponderate in favor of any
conclusion. Thus, it is the opinion of this court that Daniels

failed to satisfy his burden of proof as to the issue of fraud.

B. Fai |l ure of Consideration

The recital of the quitclaimdeed states that the
consideration paid for the conveyance was one dollar. Daniels,
however, contends that there was additional consideration which
failed. It is the law in Tennessee that a "grantor is estopped
by the recital in his deed fromdenying the consideration
expressed, yet he is not estopped from show ng there was anot her
consi deration other than the one expressed in the deed . . . ."
Wit aker v. McM nn County, 491 S.W2d 844, 846 (Tenn. 1973). A
party may establish the exi stence of such other consideration by

parol evidence. Id.

"Failure of consideration is in fact sinply a want of
consideration.” Lloyd v. Turner, 602 S.W2d 503, 509 (Tenn. App.
1980) (quoting Farrell v. Third Nat'l Bank, 20 Tenn. App. 540,
548, 101 S.W2d 158, 163 (1937)). It is possible to have a
partial failure of consideration; however, such a claimw]ll not

be grounds for rescinding the contract unless the partial failure



affects the "whole contract and defeat[s] the object of the

contract . . . ." 1d.

It is the opinion of this court that Daniels failed to
allege facts sufficient to state a claimfor failure of
consideration. To explain, there were two separate transactions
in this case. First, Daniels agreed to convey the property to
Burns and Burns agreed to obtain a | oan for the benefit of
Dani els. Second, Burns agreed to reconvey the property to
Dani el s i n exchange for $5,000.00. Thus, the consideration for
the initial conveyance was obtaining a loan. It is Daniels
contention that there was a failure of consideration because
Burns failed to obtain the loan. To the contrary, however, there
is evidence that the bank di sbursed $4,000.00 to the benefit of
Dani el s.® Because there was sone consideration received by
Burns, there could not have been a conplete failure of

consi der ati on.

Thus, we nust determ ne whether Daniels alleged and proved a
claimfor partial failure of consideration. As previously
stated, a court may only rescind a deed when the partial failure
of consideration affects the contract in its entirety. 1In this
case, neither this court nor the trial court could properly nake
this determ nation because there was no evi dence or any
al l egations as to an essential elenent of the contract.
Specifically, Daniels failed to allege or prove the anobunt of the
| oan Burns was to obtain. It could have been $4, 000. 00 or
$40, 000. 00. Because we do not know t he amount of the |oan the
parties intended Burns to obtain, we can not determ ne whether

there was a partial failure of consideration. Thus, it is the

5 In his petition to quiet title, Daniels alleged that he “received no

funds or other consideration from Burns fromthe transfer.” Nevertheless, he
then alleged that his “only benefit was the payment of approxi mately $4,000. 00
paid by First American National Bank to satisfy the prior |lien against the

subj ect property.”



opinion of this court that Burns failed to state a claimfor
failure of consideration and failed to satisfy his burden of

proof as to partial failure of consideration.

C. Adver se Possessi on

It is Daniels' final contention that he holds title to the
| and because he has adversely possessed the | and pursuant to
Tennessee Code Annotated section 28-2-101.’ "Adverse possession
IS never to be presuned, but all of its elenents nust be proved.”
Panter v. MIller, 698 S.W2d 634, 636 (Tenn. App. 1985). In
fact, "every presunption [is] in favor of the hol der of [ egal
title." Blankenship v. Blakenship, 658 S.W2d 125, 127 (Tenn.
App. 1983). "The adverse possessor has the burden of
establishing by clear and positive proof such adverse possession
as will bar the real title." Wiitworth v. Hutchison, 731 S.W2d

915, 917 (Tenn. App. 1986).

In order to prevail under Tennessee Code Annotated section
28-2-101, the claimnt nust establish two elenents: adverse
possessi on and assurance of title. Tenn. Cobe ANN. 8§ 28-2-101(a)
(1980). In order to adversely possess the |and, the possession
nmust be exclusive, actual, adverse, continuous, open, and

notorious. Witworth, 731 S.W2d at 917. In addition, the

7 This section provides as follows:

§ 28-2-101. Adverse possession - State conveyances. - (a)
Any person having had, by himself or those through whom he cl ai s,
seven (7) years' adverse possession of any |ands, tenements, or
heredi taments, granted by this state or the state of North
Carolina, holding by conveyance, devise, grant, or other assurance
of title, purporting to convey an estate in fee, without any claim
by action at law or in equity commenced within that time and
effectually prosecuted against him is vested with a good and
indefeasible title in fee to the | and described in his assurance
of title.

(b) No title shall be vested by virtue of such adverse
possessi on, unless such conveyance, devise, grant, or other
assurance of title shall have been recorded in the register's
office for the county or counties in which the land |lies during
the full term of said seven (7) years' adverse possession

TENN. CoDE ANN. 8§ 28-2-101 (1980).



cl ai mant must possess the land for the prescriptive period. Id.
In this case, the prescriptive period is seven years. TenN. Cobe
ANN. 8 28-2-101(a) (1980). As to the assurance of title, the

cl ai mant must prove that the assurance of title was recorded in
the register's office during the seven year prescriptive period.

Id. §28-2-101(b).

It is clear that Daniels has possessed the |and for seven
years. He conveyed the property to Burns on 2 Septenber 1986.
He operated his business on the property before the conveyance,
after the conveyance, and at the tine of filing his petition.
Nevertheless, it is not necessary for this court to determ ne
whet her Dani el s' possession was adverse, because he failed to
al l ege or prove that he held the |Iand under an assurance of title

properly recorded for the prescriptive period.

I1. Was Daniels Entitled to Redeemthe Property?

A Which Statute to Apply?

Initially, we nmust deternm ne which statute is applicable
under the facts of this case. The chancery court relied on
Tennessee Code Annot ated section 67-1-1420(b) to determ ne
whet her Dani el s properly redeened the property. It is the
opi nion of this court, however, that this is the incorrect

statute.

To explain, part 14 of title 67, chapter 1 applies "to every
public tax . . . levied under the provisions of any existing or
hereafter enacted |law which is codified in this or any other
title and is collectible by the comm ssioner of revenue." TENN.

CobE ANN. 8 67-1-1402(a) (1994). The comm ssioner and the
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departnment have numerous powers and duties, but the collection of
county property taxes is not one of them See id. 8§ 67-1-102.

It is the duty of the county trustee to collect all county
property taxes. 1d. 8§ 67-5-1801(a). Moreover, each nonth and
once a year, the county trustee pays over the anpunt of county
property taxes collected to the county executive, not the
comm ssi oner of revenue. 1d. § 67-5-1902. Because the
conmmi ssi oner of revenue does not collect county property taxes
and because the reason for the tax sale was delinquent county
property taxes, part 14 of title 67, chapter 1 does not apply to

this case.

It is the opinion of this court that the appropriate
statutes are Tennessee Code Annotated sections 67-5-2701 through
67-5-2706. Chapter 5 of title 67 deals solely with property
taxes and part 27 covers only redenptions. In addition, the
Public Acts of 1991 provided that this section would apply to al
sal es of real property for delinquent taxes held on or after 4

June 1991. 1991 Tenn. Pub. Acts ch. 470 § 5.

B. The Provisions of Title 67, Chapter 5, Part 27

In order to redeem property under part 27, three
requi renents nust be satisfied. First, the person attenpting to
redeem the property nust be a "person[] entitled to redeem
property.” TenN. CobeE ANN. 8§ 67-5-2701 (1994). This requirenent
is less inclusive than the one found in the statute relied on by
the chancery court. See id. 8§ 67-1-1420(b). Second, the person
attenpting to redeemthe property nust pay "noneys to the clerk

as required by 8§ 67-5-2703 . . . within one (1) year after entry

11



of an order of confirmation of the tax sale by the court."® The
third requirenent is that the person attenpting to redeemthe
property nust pay the appropriate sumto the clerk. The
appropriate anount equals the sumof the follow ng val ues: 1)
"the anount paid for the delinquent taxes, interest and
penalties"; 2) "court costs and any court ordered charges"; and
3) "interest at the rate of ten percent (10% per annum conputed
fromthe date of the sale on the entire purchase price paid at

the tax sale." |Id. § 67-5-2703.

There is no dispute that Daniels paid the $6,022.27 to the
clerk and nmaster within one year of the entry of the order
confirmng the sale to Brent. There is, however, a dispute as to
whet her Daniels was a proper party to redeemthe property.
Moreover, there is an issue raised by Brent as to whether Daniels
pai d the appropriate anmpbunt of noney to the clerk in order to

redeem t he property.

C. Was Burns entitled to redeemthe property?

| . In his own nane?

G ven the results of the above discussion, it is clear that

Daniels was not entitled to redeemthe property. [ Pl ersons
entitled to redeem property' includes any person who owns a | egal
or equitable interest in the property sold at the tax sale and
creditors of the taxpayer having a lien on the property." TENN

CobE ANN. 8 67-5-2701 (1994). It is the opinion of this court

that Daniels failed to establish that he held either a | egal or

8 TENN. CobE ANN. § 67-5-2702(a) (1994). In addition, this section
requires that the person attenpting to redeemthe property file “any statenment
required by 8 67-5-2703(b) within one (1) year after entry of an order of
confirmation of the tax sale by the court.” 1d. The problemwith this
requirement lies in the fact that the General Assenmbly deleted 8 67-5-2703(b)
in 1992. 1992 Tenn. Pub. Acts ch. 850 § 1.
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equitable interest in the property. Mreover, Daniels did not

all ege that he was a creditor of Burns who had a |ien on the

property.

ii. Acting on Behalf of Burns?

Thr oughout the proceedi ngs Daniels asserted that even if he
could not redeemthe property in his nanme he could redeemit on
behal f of Burns. |In fact, the record is clear that Daniels did
not attenpt to redeemthe property on his own behalf. Instead,
he attenpted to redeemit on behalf of Wayne Burns. The receipt
fromthe clerk evidencing the paynent of the nonies states that
the clerk received the noney from"Title Escrow Inc. for Wayne
Burns." Also, Daniels was not a party to the action until 26
April 1994, nearly four nonths after he paid the noney to the
clerk. Prior to that tine, Daniels did not assert any individual
interest in the land, that is, he asserted only the interest of
Burns. Finally, the agreed statenent of facts filed by the
parties states: "Pursuant to the statutory provisions of T.C A
Section 67-1-1420 and [the] equitable right of redenption
af forded Wayne Burns, Title Escrow, Inc. . . . caused to paid
into the Court $6,022.27 for the redenption of the property on
behal f of Wayne Burns." Thus, it is clear that Daniels attenpted
to redeemthe property through Title Escrow, Inc. on behal f of

Wayne Burns.

The record is void of any evidence of the basis upon which
Dani el s acted on behalf of Burns. Cearly, there was no agency
rel ati onship or other type of fiduciary arrangenent such as a
power of attorney. In addition, there is nothing in Tennessee

Code Annot ated section 67-5-2701 which allows a person to redeem
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property on behalf of the taxpayer.® It is the opinion of this
court, that Daniels could not act on behal f of Burns w thout
authority fromBurns to do so. There is no evidence of such
authority. Thus, Daniels may not act on behalf of Burns. Had
the General Assenbly intended the statute to allow persons to
redeem property on behalf of debtors it could have specifically
stated so as it did in Tennessee Code Annotated section 67-1-

1420(b) (1).

D. Whet her Daniels Paid the Appropriate Sunf?

It is Brent's contention that the redenption statutes
require a person attenpting to redeem property to pay the clerk
the price paid at the tax sale plus any other |awful charges.

Al t hough, the court finds this to be an intriguing issue, it is
not properly before the court. A review of the record reveals
that Brent never raised this issue in the chancery court.

Mor eover, al though Brent requested paynent from Daniels for other
| awf ul charges, she never requested the difference between the
anount paid by Daniels and the purchase price. Because Brent

rai sed the issue for the first tinme on appeal, Brent waived the
i ssue. We do note, however, that had Daniels been entitled to
redeemthe property Brent woul d not have | ost any of the noney
paid to purchase the property. Although Daniels did not pay the
price paid by Brent at the tax sale, Tennessee Code Annot at ed
section 67-5-2704 requires the clerk to return to Brent the
purchase price plus interest and any | awful charges which the
court finds were paid by Brent in order to preserve the val ue of

the property. TenN. Cobe ANN. 8 67-5-2704(a) (1994).

[11. Concl usion

° In contrast, Tennessee Code Annotated section 67-1-1420
(b)(1l)specifically provides that a person may redeem property on behalf of an
owner of real property sold as provided in 88 67-1-1414 to -1418.
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For the foregoing reasons, it is the opinion of this court
that Daniels was not entitled to redeemthe property and that the
court should have dism ssed Daniels' petition to quiet title
i nstead of granting hima default judgnment. Thus, the decision
of the chancery court is reversed and renmanded for any further
necessary proceedi ngs. Costs are taxed to defendant/petitioner/

appel  ee, Johnnie S. Daniels.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS.

BEN H CANTRELL, J.
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