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Thi s  a ppe a l  i nvol ve s  t he  i nt e r pr e t a t i on of  a  wr i t t e n l e a s e

a gr e e me nt .   The  pl a i nt i f f - a ppe l l a nt ,  St e ve n Br ooks ,  pur c ha s e d a

c omme r c i a l  bui l di ng i n  Cha t t a nooga  i n  whi c h Ne t wor ks  of  Cha t t a nooga

ope r a t e d a  c omput e r  s t or e  known a s  Conne c t i ng Poi nt  Comput e r  of

Cha t t a nooga .   Ne t wor ks  a nd i t s  pr e s i de nt ,  Robe r t  E.  Knowl i ng,  we r e

de f e nda nt s  i n  t he  c a s e  be l ow a nd a l s o r a i s e  i s s ue s  on a ppe a l .

The  pa r t i e s  ha d be e n ope r a t i ng unde r  a  wr i t t e n l e a s e ,  whi c h

e xpi r e d on Oc t obe r  1 ,  1990.   Ne t wor ks  wa s  a  hol dove r  t e na nt  unt i l

Ma r c h 1991,  whe n a n a dde ndum t o t he  l e a s e  wa s  s i gne d.   The  l e a s e

a gr e e me nt  c ont a i ne d a  hol dove r  pr ovi s i on pr ovi di ng f or  doubl e  r e nt

dur i ng a ny pe r i od of  hol dove r .   The  a dde ndum s i gne d i n  Ma r c h 1991

wa s  f or  a  one  ye a r  l e a s e  pe r i od f r om J a nua r y 1,  1991 t o  De c e mbe r  1,

1991,  a nd c ont a i ne d a  one  ye a r  opt i on.   Tha t  opt i on wa s  e xe r c i s e d,

s o t he  t i me  f or  e xpi r a t i on of  t he  l e a s e  be c a me  De c e mbe r  1992.

Ne t wor ks  d i d not  s i gn a  ne w l e a s e  i n  De c e mbe r  1992,  a l t hough t he

pa r t i e s  di s c us s e d a  ne w l e a s e  a r r a nge me nt  s e ve r a l  t i me s .   Fr om

J a nua r y t o  Augus t  1993,  Ne t wor ks  c ont i nue d t o  ope r a t e  i t s  s t or e  a s

a  hol dove r  t e na nt .   Ne t wor ks  c ont i nue d t o  ma ke  i t s  mont hl y pa yme nt s

i n a n a mount  e qua l  t o  t he  r e gul a r  r e nt  pa yme nt  due  unde r  t he  1992

l e a s e .

The  pa r t i e s  ha d s e ve r a l  di s c us s i ons  c onc e r ni ng a  r e - l e a s i ng of

t he  or i gi na l  pr e mi s e s ,  r e - l e a s i ng a  s ma l l e r  por t i on of  t he

pr e mi s e s ,  or  r e l oc a t i ng t o a not he r  f a c i l i t y owne d by t he  pl a i nt i f f .
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I n Augus t  1993,  howe ve r ,  Ne t wor ks  c e a s e d ope r a t i ons  a nd va c a t e d t he

f a c i l i t y .   The  pl a i nt i f f  t he r e a f t e r  s ought  pa yme nt  of  doubl e  r e nt

f or  t he  hol dove r  pe r i od.  I n  De c e mbe r  1994,  pl a i nt i f f  f i l e d s ui t  t o

c ol l e c t  t he  doubl e  r e nt ,  a nd ot he r  moni e s  a l l e ge dl y due .

The  t r i a l  c our t  i s s ue d a  me mor a ndum opi ni on on De c e mbe r  7 ,

1995,  hol di ng t he  de f e nda nt s  l i a bl e  f or  f our  mont hs  of  doubl e  r e nt

a f t e r  t e r mi na t i on of  t he  or i gi na l  l e a s e  a gr e e me nt .   The  c our t

a wa r de d a t t or ne ys '  f e e s  t o  t he  pl a i nt i f f  i n  t he  a mount  of  $5, 000. 00

pl us  10 pe r c e nt  of  t he  doubl e  r e nt  f or  l a t e  c ha r ge s  a nd pe na l t i e s .

The  c our t  a l s o a wa r de d $691. 36 f or  unpa i d t a xe s  a nd ut i l i t i e s .   

Bot h pa r t i e s  ha ve  a ppe a l e d,  r a i s i ng s e ve r a l  i s s ue s .   Pl a i n-

t i f f ' s  i s s ue s  a r e  a s  f ol l ows :

1. The  t r i a l  c our t  e r r e d  i n a r bi t r a r i l y l i mi t i ng t he
e nf or c e me nt  of  de f e nda nt s '  c ont r a c t ua l  obl i ga t i on
unde r  t he  hol dove r  c l a us e  of  t he  l e a s e .

2. The  t r i a l  c our t  e r r e d i n  r e l i e vi ng de f e nda nt s  f r om
t he i r  c ont r a c t ua l  obl i ga t i on f or  ma i nt e na nc e  a nd
r e pa i r  e xpe ns e s  unde r  t he  l e a s e .

The  de f e nda nt s  s ubmi t  t he  f ol l owi ng i s s ue s  f or  our  c ons i de r -

a t i on:

1. Di d t he  t r i a l  c our t  e r r  i n  hol di ng  de f e nda nt s
l i a bl e  f or  f our  mont hs  of  doubl e  r e nt  pur s ua nt  t o  a
c l a us e  i n t he i r  l e a s e  wi t h pl a i nt i f f  a l l owi ng
doubl e  r e nt  dur i ng a  hol dove r ?
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2. Di d t he  t r i a l  c our t  e r r  i n  hol di ng Robe r t  Knowl i ng
pe r s ona l l y  l i a bl e  unde r  t he  l e a s e ,  s i nc e  he  di d not
s i gn t he  or i gi na l  l e a s e  a s  a n i ndi vi dua l  a nd t he
a dde ndum di d not  i nc or por a t e  t he  gua r a nt y of  t he
or i gi na l  l e a s e ?

3. Di d t he  t r i a l  c our t  e r r  i n  a wa r di ng a t t or ne y' s  f e e s
a nd a  t e n pe r c e nt  s ur c ha r ge  t o  pl a i nt i f f  i f  de f e n-
da nt s  a r e  f ound not  l i a bl e  f or  doubl e  r e nt  unde r
t he  l e a s e ?

We  wi l l  f i r s t  a ddr e s s  t he  va l i di t y  of  t he  a wa r d of  doubl e

r e nt .   The  hol dove r  pa r a gr a ph i n  t he  l e a s e  a gr e e me nt  pr ovi de s  a s

f ol l ows :

SECTI ON 9. 6 SURRENDER OF PREMI SES AND HOLDI NG OVER.

At  t he  e xpi r a t i on of  t he  t e na nc y he r e by c r e a t e d,
Te na nt  s ha l l  s ur r e nde r  t he  Le a s e d Pr e mi s e s  i n  t he  s a me
c ondi t i on a s  t he  Le a s e d Pr e mi s e s  we r e  i n  upon de l i ve r y of
pos s e s s i on t he r e of  t o  Te na nt ,  r e a s ona bl e  we a r  a nd t e a r
e xc e pt e d,  a nd da ma ge  by una voi da bl e  c a s ua l t y  e xc e pt e d t o
t he  e xt e nt  t ha t  t he  s a me  i s  c ove r e d by La ndl or d ' s  f i r e
i ns ur a nc e  pol i c y.

Pr i or  t o t he  e xpi r a t i on or  s oone r  t e r mi na t i on of
t hi s  l e a s e  Te na nt  s ha l l  r e move  a ny a nd  a l l  t r a de  f i x-
t ur e s ,  e qui pme nt  a nd ot he r  una t t a c he d i t e ms  whi c h Te na nt
ma y ha ve  i ns t a l l e d or  s t or e d i n  t he  Le a s e d Pr e mi s e s .
Te na nt  s ha l l  r e pa i r  a ny da ma ge  t o  t he  Le a s e d Pr e mi s e s
c a us e d by i t s  r e mova l  of  s uc h f i xt ur e s  a nd mova bl e .
Te na nt  s ha l l  not  r e move  a ny  pl umbi ng or  e l e c t r i c a l
f i xt ur e s  or  e qui pme nt ,  he a t i ng  or  a i r  c ondi t i on e qui p-
me nt ,  f l oor  c ove r i ngs  ( i nc l udi ng but  not  l i mi t e d t o wa l l
t o wa l l  c a r pe t i ng) ,  wa l l  or  c e i l i ngs ,  or  a nyt hi ng e l s e
whi c h ma y be  de e me d t o  c ons t i t ut e  a  pa r t  of  t he  f r e e hol d
a nd/ or  l e a s e d i nt e r e s t  o f  La ndl or d,  nor  s ha l l  Te na nt
r e move  a ny f i xt ur e s  or  ma c hi ne r y t ha t  we r e  f ur ni s he d or
pa i d f or  by La ndl or d ( whe t he r  i ni t i a l l y  i ns t a l l e d  or
r e pl a c e d) .

The  f a i l ur e  or  r e f us a l  t o  s ur r e nde r  t he  Le a s e d
Pr e mi s e s  a t  t he  e nd of  t he  t e r m a s  s e t  out  he r e i n,  or  a ny
r e ne wa l  or  e xt e ns i on t he r e of ,  a nd t he  s ubs e que nt  hol dove r



1The court also found that the lease contained a requirement that demand of
unpaid rent, including double rent, must be made within five days of failure to pay
the rent due.  The court found that the landlord's failure to make such timely
demand was not a waiver, however, since the lease contained a non-waiver provision
which precluded the "absence of demand argument" by the defendants.

We note, however, that demand is not a requirement under the lease as a
prerequisite to collection of rent.  The notice provision simply provides that the
landlord may give notice and allow the tenant five days to cure a default.

5

s ha l l  r e s ul t  i n a  t e na nc y a t  wi l l  a t  a  mont hl y r e nt a l  of
doubl e  t he  a mount  pa ya bl e  by Te na nt  t o  La ndl or d f or  t he
l a s t  mont h of  t he  t e r m of  t hi s  l e a s e .   Te na nt  ma y be
r e qui r e d t o  va c a t e  t he  Le a s e d Pr e mi s e s  wi t hout  f ur t he r
not i c e  a nd be  r e move d by l e ga l  pr oc e s s  a s  upon a  f or c i bl e
a nd unl a wf ul  de t a i ne r .   ( Empha s i s  a dde d) .

The  t r i a l  c our t  f ound t he  a bove  pr ovi s i ons  t o  be  c l e a r  a nd

una mbi guous .   The  c our t  f ound t ha t  t he  pr ovi s i on ' s  f i r s t  pa r a gr a ph

ma nda t e s  t he  s ur r e nde r  of  t he  l e a s e d pr e mi s e s  a t  t he  e xpi r a t i on of

t he  t e na nc y,  a nd t ha t  t he  s e c ond pa r a gr a ph c ont e mpl a t e s  t he

pr e pa r a t i on f or  s ur r e nde r i ng of  t he  pr e mi s e s  t o  t a ke  pl a c e  pr i or  t o

t he  e xpi r a t i on of  t he  l e a s e .   As  t o  t he  t hi r d pa r a gr a ph,  t he  c our t

f ound t ha t  t he  " v e r y c l e a r  l a ngua ge "  r e f e r s  t o  t he  f a i l ur e  or

r e f us a l  t o  s ur r e nde r ,  a nd t he  s ubs e que nt  hol di ng ove r  t o  r e s ul t  i n

a  t e na nc y a t  wi l l  wi t h a  mont hl y r e nt a l  of  doubl e  t he  a mount  pa i d

i n t he  l a s t  mont h of  t he  r e gul a r  l e a s e  t e r m. 1  The  c our t ,  howe ve r ,

f ound t ha t  onl y f our  mont hs '  doubl e  r e nt  wa s  owe d be c a us e  t he

c onduc t  of  t he  pl a i nt i f f  di d not  c ons t i t ut e  f a i r  de a l i ng.

Spe c i f i c a l l y ,  t he  c our t  f ound t ha t  ne got i a t i ng wi t h t he  de f e nda nt s

f or  a  ne w l e a s e  wi t hout  e nf or c i ng t he  doubl e  r e nt  pr ovi s i on wa s

r e a s ona bl e  c onduc t  f or  f our  mont hs ,  but  c ont i nui ng t o  a c c e pt  r e nt

a nd a c qui e s c e  i n  t he  c ur r e nt  a r r a nge me nt  s o l ong  a s  ne got i a t i ons

c ont i nue d,  a nd t he  r e f us a l  t o  a c c e pt  t he  r e nt a l  pr opos a l  of f e r e d by
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a  J ul y 27,  1993 l e t t e r  f r om de f e nda nt s  wa s  not  f a i r  de a l i ng.   The

c our t  f ound t ha t  c ont i nui ng t ha t  c onduc t  " whe n t he  a bs ol ut e  r i ght

t o e nf or c e  t he  va c a t i ng of  t he  pr e mi s e s  e xi s t e d i s  a c qui e s c e nc e

whi c h pr e c l ude s  Mr .  Br ooks  r e t ur ni ng t o  t he  t ype  of  pe r f or ma nc e

s pe c i f i e d i n  t he  c ont r a c t . "   The  c our t  a l s o f ound t he  de f e nda nt ,

Robe r t  Knowl i ng,  t o  be  pe r s ona l l y  l i a bl e  unde r  t he  t e r ms  of  t he

l e a s e  a gr e e me nt .   For  t he  r e a s ons  s e t  f or t h  be l ow,  we  a f f i r m i n

pa r t  a nd r e ve r s e  i n  pa r t .

As  t o  t he  va l i di t y  of  t he  doubl e  r e nt  pr ovi s i on,  a n i ndi vi dua l

i s  f r e e  t o  bi nd hi ms e l f  by a  c ont r a c t  whos e  t e r ms  ma y not  s e e m

r e a s ona bl e  or  de c e nt  t o a n out s i de  obs e r ve r ,  a nd t he  c our t  wi l l  not

c onc e r n  i t s e l f  wi t h t he  wi s dom or  f ol l y  of  t he  c ont r a c t .   Se e

Cha pma n Dr ug Co.  v .  Cha pma n,  207 Te nn.  502,  341 S. W. 2d 392 ( 1961) .

De f e nda nt s  a r gue  t ha t  t he  doubl e  r e nt  pr ovi s i on c ons t i t ut e s  a n

une nf or c e a bl e  pe na l t y .   De f e nda nt s  c or r e c t l y  c ont e nd t ha t  Te nne s s e e

l a w di s f a vor s  pe na l t i e s ,  a nd a n unr e a s ona bl e  da ma ge s  pr ovi s i on,

r e ga r dl e s s  of  whe t he r  i t  wa s  a gr e e d t o  by t he  pa r t i e s ,  wi l l  not  be

e nf or c e d.   Se e  Be a s l e y v.  Hor r e l l ,  864 S. W. 2d 45,  48 ( Te nn.  App.

1993) .   Se e  a l s o Ha r mon v.  Egge r s ,  699 S. W. 2d 159,  163 ( Te nn.  App.

1985) .

We  be l i e ve ,  howe ve r ,  t ha t  t he  f a c t s  of  t hi s  c a s e  a r e  s ubs t a n-

t i a l l y di f f e r e nt  f r om t he  c a s e s  f i ndi ng a  da ma ge s  pr ovi s i on

unr e a s ona bl e .   I n  Be a s l e y,  t he  t e r ms  of  a  pr omi s s or y not e  c ons t i -
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t ut e d a n une nf or c e a bl e  pe na l t y  s i nc e  t he y pr ovi de d  f or  t he

c a nc e l l a t i on of  t he  not e  i f  t he  hol de r  f a i l e d t o  ma ke  a ny pa yme nt

unde r  l e a s e s  e xe c ut e d i n  c onj unc t i on wi t h t he  not e .   The  c our t

f ound i n Be a s l e y t ha t  t he  a mount  of  a c t ua l  da ma ge s  wa s  gr os s l y

di s pr opor t i ona t e  t o t he  a mount  of  t he  pe na l t y,  s i nc e  t he  pl a i nt i f f

c oul d f or f e i t  t he  e nt i r e  a mount  of  t he  not e  pl us  $40, 000 i n

i nt e r e s t  i f  t he y mi s s e d or  we r e  l a t e  one  l e a s e  pa yme nt .   Be a s l e y,

864 S. W. 2d a t  48- 49.   I n  Ha r mon,  t he  c our t  f ound a  " l i qui da t e d

da ma ge s "  c l a us e  t a nt a mount  t o a  f or f e i t ur e  c l a us e ,  i n  t ha t  t he

pl a i nt i f f s  ha d pa i d i n  e xc e s s  of  50 pe r c e nt  of  t he  pur c ha s e  pr i c e .

Ha r mon,  699 S. W. 2d a t  164.  Suc h i s  not  t he  c a s e  he r e .   The  pa r t i e s

i n t hi s  c a s e  we r e  wor ki ng unde r  a  mont h t o  mont h t e na nc y,  whi c h,

t he  r e c or d r e f l e c t s ,  wa s  not  c ons i de r e d by t he  l a ndl or d t o  be  a

be ne f i c i a l  a r r a nge me nt .   Thi s  i s  s uppor t e d by t he  l a ndl or d ' s

c ont i nue d ne got i a t i ons  wi t h t he  t e na nt  f or  a  l onge r - t e r m l e a s e .   We

do not  be l i e ve ,  unde r  t he  f a c t s  a nd c i r c ums t a nc e s  of  t hi s  c a s e ,

t ha t  a  pr ovi s i on c a l l i ng f or  doubl e  r e nt  dur i ng a  hol dove r  pe r i od

wa s  unr e a s ona bl e .   We  not e  t ha t  t he  c ommon l a w r ul e  a s  s e t  f or t h  by

t he  Supr e me  Cour t  i n  Br i nkl e y v.  Wa l c ot t ,  57 Te nn.  22 ( 1872) ,  a nd

f ol l owe d by t hi s  c our t  i n  Rus s e l l s  Fa c t or y St or e s ,  I nc . ,  v .  Fi e l de n

Fur ni t ur e  Co. ,  232 S. W. 2d 592 ( Te nn.  App.  1950)  i s  s t i l l  vi a bl e  l a w

i n t hi s  j ur i s di c t i on.   As  s t a t e d i n Rus s e l l s  Fa c t or y St or e s ,

" [ w] he r e  a  t e na nt  r e c e i ve s  r e a s ona bl e  not i c e  of  a  c ha nge  i n  r e nt a l ,

hi s  c ont i nua nc e  i n  pos s e s s i on be yond t he  r e nt  pe r i od r e nde r s  hi m

l i a bl e  f or  t he  ne w r e nt  not wi t hs t a ndi ng a ny pr ot e s t  he  ma y ma ke . "
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( Ci t a t i ons  omi t t e d) .   I t  woul d s e e m t o be  e ni gma t i c  t o a l l ow t he

c ol l e c t i on of  i nc r e a s e d r e nt a l s  on r e a s ona bl e  not i c e  a nd de ny

i nc r e a s e d r e nt s  e xpr e s s l y c ont r a c t e d f or  i n  a  wr i t t e n c ont r a c t .

Pa r e nt he t i c a l l y ,  we  s houl d not e  t ha t  t he  Supr e me  Cour t  i n  AHCI ,  I nc

v.  La ma r  Adv.  of  Te nn. ,  I nc . ,  898 S. W. 2d 191 ( Te nn.  1995)  r e a f -

f i r me d Br i nkl e y a nd Rus s e l l s .   

I n  s umma r y,  t he  r ul e  a s  e nunc i a t e d i n  Br i nkl e y a nd
Rus s e l l s  c ont i nue s  t o  be  t he  l a w i n Te nne s s e e  i n  s i t ua -
t i ons  whe r e  t he  l a ndl or d gi ve s  a  r e a s ona bl e  not i c e  of  t he
r e nt  i nc r e a s e  i n  t he  f or m of  a  de f i ni t e  de ma nd.  Whe r e
t he r e  i s  no a gr e e me nt  be t we e n t he  pa r t i e s ,  t he  t e na nt
be c ome s  l i a bl e  f or  t he  f a i r  ma r ke t  r e nt a l  va l ue  f or  t he
pe r i od t ha t  i t  oc c upi e s  t he  pr e mi s e s  be yond t he  t e r m of
t he  l e a s e .

AHCI ,  a t  pa ge  195.

I n AHCI ,  howe ve r ,  t he  c our t  de ni e d i nc r e a s e d r e nt a l s  c l a i me d

by t he  l e s s or  on t he  gr ounds  t ha t  t he r e  ha d be e n no f i r m de ma nd f or

i nc r e a s e d r e nt a l s  but  onl y a  ne got i a bl e  of f e r .  The  l e s s or  wa s

l i mi t e d t o  r e c ove r y of  t he  f a i r  ma r ke t  r e nt a l  va l ue  of  t he

pr e mi s e s .   AHCI  i s  di s t i ngui s ha bl e  f r om t hi s  c a s e ,  howe ve r ,  s i nc e

he r e ,  we  ha ve  a  wr i t t e n a gr e e me nt  a s  t o  t he  a mount  of  t he  hol dove r

r e nt a l .   The  wr i t t e n a gr e e me nt  c ons t i t ut e s  r e a s ona bl e  not i c e  t o  t he

t e na nt  t ha t  a ddi t i ona l  r e nt s  a nd t he  a mount  t he r e of  wi l l  be c ome  due

a nd pa ya bl e  on a ny pe r i od of  hol dove r .

The  de f e nda nt s  a l s o a r gue  t ha t  t he y we r e  not  hol dove r  t e na nt s

be c a us e  t he y di d not  r e ma i n on t he  pr e mi s e s  a ga i ns t  t he  l a ndl or d ' s
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wi l l .   The  hol dove r  pr ovi s i on of  t he  l e a s e  a ppl i e d t o  a  t e na nt ' s

" f a i l ur e  or  r e f us a l  t o  va c a t e . "   De f e nda nt s  a r gue  t ha t  t he  pl a i n

l a ngua ge  of  t he  t e r m f a i l ur e  i s  de f i ne d a s  t he  " nonpe r f or ma nc e  of

wha t  i s  r e que s t e d. "    De f e nda nt s  pr e s e nt e d t hi s  de f i ni t i on a t  t r i a l

f r om t he  Ame r i c a n He r i t a ge  Di c t i ona r y.   The  de f e nda nt s ,  howe ve r ,

omi t t e d t he  r e ma i nde r  of  t he  de f i ni t i on.   We  quot e  t he  de f i ni t i on

f r om t he  Ame r i c a n He r i t a ge  Di c t i ona r y,  Thi r d Edi t i on:  " Nonpe r f or -

ma nc e  of  wha t  i s  r e que s t e d or  e xpe c t e d. "  ( Empha s i s  a dde d) .

Obvi ous l y,  whe n t he  de f i ni t i on i s  r e a d i n i t s  t ot a l i t y,  i t  be c ome s

c l e a r  t ha t  t he  de f e nda nt s  di d f a i l  t o  va c a t e  t he  pr e mi s e s .   The

hol dove r  pr ovi s i on,  whi c h we  e mpha s i z e  wa s  f ound t o  be  c l e a r  a nd

una mbi guous ,  s t a t e s  t ha t  t he  t e na nt  " s ha l l  s ur r e nde r  t he  Le a s e d

Pr e mi s e s "  a t  t he  e xpi r a t i on of  t he  l e a s e .   ( Empha s i s  a dde d) .

Cl e a r l y ,  by t he  t e r ms  of  t hi s  pr ovi s i on,  t he  t e na nt  wa s  e xpe c t e d t o

s ur r e nde r  t he  pr e mi s e s  whe n t he  l e a s e  e xpi r e d.  The r e f or e ,  a c c or di ng

t o t he  t e r ms  of  t he  hol dove r  pr ovi s i on,  r e ma i ni ng on t he  pr e mi s e s

wi t hout  i mme di a t e l y e xe c ut i ng a  ne w l e a s e  c ons t i t ut e d a  f a i l ur e  t o

s ur r e nde r  t he  pr e mi s e s  a nd t he  hol dove r  pr ovi s i on wa s  t r i gge r e d.

We  a l s o not e  t ha t  t o  be  a  hol dove r  t he  t e na nt  doe s  not  ha ve  t o  hol d

a ga i ns t  t he  wi l l  of  t he  l a ndl or d.   He r e ,  a  hol dove r  wa s  e xpr e s s l y

c r e a t e d by t he  t e r ms  of  t he  l e a s e  a gr e e me nt .  We  a gr e e  wi t h t he

t r i a l  c our t  t ha t  t he  de f e nda nt s  we r e  hol dove r  t e na nt s .

We  now t ur n t o t he  t r i a l  c our t ' s  de c i s i on t ha t  t he  pl a i nt i f f s

we r e  l i a bl e  f or  f our  mont hs  of  doubl e  r e nt  onl y.   The  c our t  f ound
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t ha t  t he  pl a i nt i f f  wa s  gui l t y  of  unf a i r  de a l i ng a nd a l l owe d a

r e c ove r y of  onl y f our  mont hs  of  doubl e  r e nt  de s pi t e  t he  f a c t  t ha t

t he  de f e nda nt s  r e ma i ne d on t he  pr e mi s e s  f or  e i ght  mont hs .  De f e n-

da nt s  t a ke  t he  pos i t i on t ha t  t he  a wa r d of  f our  mont hs  doubl e  r e nt

wa s  e r r or .

The  l e a s e  a gr e e me nt  c ont a i ne d a  non- wa i ve r  pr ovi s o whi c h i s  a s

f ol l ows :

Non- Wai ve r  Pr ovi s i ons .   The  f a i l ur e  of  La ndl or d t o
i ns i s t  on a  s t r i c t  pe r f or ma nc e  of  a ny of  t he  t e r ms ,
c ondi t i ons  a nd c ove na nt s  he r e i n s ha l l  not  be  de e me d t o  be
a  wa i ve r  of  a ny s ubs e que nt  br e a c h or  de f a ul t  i n  t he
t e r ms ,  c ondi t i ons  a nd c ove na nt s  he r e i n c ont a i ne d e xc e pt
a s  ma y be  e xpr e s s l y wa i ve d i n  wr i t i ng.

Appl yi ng t he  c l e a r  pr ovi s i ons  of  t he  non- wa i ve r  a gr e e me nt  t o

t hi s  c a s e ,  t he  f a c t  t ha t  pl a i nt i f f  a c c e pt e d t he  mont hl y r e nt a l

c he c ks  a nd di d not  i ndi c a t e  t ha t  he  i nt e nde d t o  c ol l e c t  t he  doubl e

r e nt  unt i l  J une  1993 doe s  not  c ons t i t ut e  a  wa i ve r  of  a ny r i ght s  of

t he  l a ndl or d unde r  t he  c ont r a c t  a bs e nt  a  wr i t t e n a gr e e me nt  t o  t he

c ont r a r y.   The  pur pos e  of  s uc h a  pr ovi s i on i s  t o  pr e ve nt  t he  r e s ul t

t he  de f e nda nt s  s e e k t o  obt a i n.   The  a r gume nt  t ha t  pl a i nt i f f  di d not

c ol l e c t  doubl e  r e nt  dur i ng pr e vi ous  hol dove r s  a nd c ons t i t ut e s

unf a i r  de a l i ng mus t  f a i l .   Thi s  i s s ue  f a l l s  s qua r e l y wi t hi n t he

non- wa i ve r  pr ovi s i on.   Addi t i ona l l y ,  t he  pr e vi ous  hol dove r  pe r i ods

r e s ul t e d i n t he  de f e nda nt s  r e - l e a s i ng t he  pr ope r t y.   Thi s  hol dove r

pe r i od di d not .   Pl a i nt i f f ' s  f a i l ur e  t o  i ns i s t  t ha t  doubl e  r e nt s  be
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pa i d dur i ng t he  pr e vi ous  hol dove r  pe r i ods  i nur e d t o  t he  be ne f i t  of

t he  de f e nda nt s .   Pl a i nt i f f  t e s t i f i e d t ha t  he  f e l t  i t  unf a i r  t o

r e qui r e  t he  doubl e  r e nt  f or  t he  pr e vi ous  pe r i ods  i f  t he  t e na nt

e xe c ut e d a  ne w l e a s e ,  a nd t ha t  he  ma de  t ha t  s a me  of f e r  t o  de f e n-

da nt s  dur i ng t hi s  pe r i od. 2  We  a r e  not  unmi ndf ul  of  t he  c a s e  of

He r i t a ge  Fe de r a l  Sa vi ngs  & Loa n As s oc i a t i on v.  Be gl e y Dr ug Co. ,  a n

unr e por t e d opi n i on  of  t hi s  c our t  f i l e d a t  J a c ks on,  Se pt e mbe r  15,

1992.   We  t hi nk,  howe ve r ,  t ha t  He r i t a ge  Fe de r a l  ha s  no a ppl i c a t i on

t o t he  f a c t s  i n di s put e  i n t hi s  c a s e .   We r e  t he  l a ndl or d a t t e mpt i ng

t o c ol l e c t  doubl e  r e nt s  f or  t he  pr e vi ous  pe r i ods  be t we e n t he

e xpi r a t i on of  t he  l e a s e  a nd a  ne w a gr e e me nt ,  t he  r e s u l t  mi ght  be

ot he r wi s e .

I t  i s  we l l - s e t t l e d t ha t  e ve r y c ont r a c t  c ont a i ns  a n i mpl i e d

dut y of  good f a i t h  a nd f a i r  de a l i ng i n  i t s  pe r f or ma nc e  a nd

e nf or c e me nt .  TSC I ndus t r i e s ,  I nc .  v .  Toml i n,  743 S. W. 2d 169,  173

( Te nn.  App.  1987)  a nd Hur l e y v.  Te nne s s e e  Fa r me r s  Mut ua l  I ns .  Co. ,

922 S. W. 2d 887 ( Te nn.  App.  1995) .   I n  s uppor t  of  t he  pr opos i t i on

t ha t  t he  pl a i nt i f f  wa s  gui l t y  of  unf a i r  de a l i ng,  t he  de f e nda nt s  put

f or t h  t he  s a me  a r gume nt ,  i . e . ,  t ha t  t he  pl a i nt i f f  s houl d be

e s t oppe d f r om c ol l e c t i ng t he  doubl e  r e nt  be c a us e  of  hi s  a c t i ons  i n

f a i l i ng t o  c ol l e c t  doubl e  r e nt  f or  t he  pr e vi ous  hol dove r s .
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We  a r e  of  t he  opi ni on t ha t  t he  c ont i nua t i on of  ne got i a t i ons

a nd c ont i nue d a c c e pt a nc e  of  r e nt  unt i l  a l l  ne got i a t i ons  f a i l e d doe s

not  c ons t i t ut e  e i t he r  e s t oppe l  or  unf a i r  de a l i ng.   On t he  c ont r a r y,

t he  de f e nda nt s  a r e  c ha r ge a bl e  wi t h knowl e dge  of  t he  hol dove r

pr ovi s i ons  of  t he  l e a s e .   We  a r e  of  t he  opi ni on t ha t  t he  r e c or d

doe s  not  s uppor t  a  f i ndi ng t ha t  t he  pl a i nt i f f  wa s  gui l t y  of  unf a i r

de a l i ng.

The  de f e nda nt s  c onc e de  i n  t he i r  br i e f  t ha t  Mr .  Br ooks  s houl d

be  a wa r de d e i t he r  t he  e nt i r e  a mount  of  t he  doubl e  r e nt  f or  t he

hol dove r  pe r i od or  none  a t  a l l .   We  quot e  f r om de f e nda nt s '  br i e f :

" Not hi ng i n  Mr .  Br ooks '  c onduc t  i ndi c a t e s  t ha t  he  s houl d be

e s t oppe d f r om c ol l e c t i ng doubl e  r e nt  f or  s ome  mont hs  a nd not

ot he r s . "   We  a gr e e  wi t h t he  de f e nda nt s  on t hi s  poi nt .   The r e f or e ,

i n l i ght  of  our  de t e r mi na t i on t ha t  t he  pl a i nt i f f  wa s  not  gui l t y of

unf a i r  de a l i ng,  we  mus t  c onc l ude  t ha t  t he  pl a i nt i f f  i s  e nt i t l e d t o

doubl e  r e nt s  f or  t he  e nt i r e  e i ght  mont h pe r i od i n  que s t i on.   Ha vi ng

r e a c he d t ha t  c onc l us i on,  we  f i nd no va l i d  r e a s on f or  t he  t r i a l

c our t  t o  l i mi t  t he  a wa r d t o  f our  mont hs  of  doubl e  r e nt .   We  f i nd

t ha t  t he  j udgme nt  of  t he  t r i a l  c our t  mus t  be  modi f i e d s o a s  t o

a wa r d t he  pl a i nt i f f  doubl e  r e nt  f or  t he  e nt i r e  hol dove r  pe r i od of

e i ght  mont hs .

Our  r e s ol ut i on of  t hi s  i s s ue  pr e t e r mi t s  t he  i s s ue  r e l a t i ng t o

a t t or ne y f e e s  a nd t he  s ur c ha r ge  s i nc e  t he  pr e mi s e  upon whi c h t he
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i s s ue  wa s  ba s e d wa s  t ha t  t he r e  wa s  no l i a bi l i t y  f or  t he  doubl e

r e nt .

The  ne xt  i s s ue  we  a ddr e s s  i s  whe t he r  t he  t r i a l  c our t  e r r e d i n

hol di ng Robe r t  Knowl i ng pe r s ona l l y  l i a bl e  on t he  l e a s e .  De f e nda nt s

a r gue  t ha t  t he  l a ngua ge  of  t he  l e a s e  a nd a dde ndum do not  s how t ha t

Mr .  Knowl i ng i nt e nde d t o  pe r s ona l l y  gua r a nt e e  t he  l e a s e ,  a nd,

a l t e r na t i ve l y,  t ha t  t he  gua r a nt y c l a us e  wa s  not  wi t hi n t he  c i r c l e

of  a s s e nt  of  Mr .  Knowl i ng.   I n  a s s e r t i ng t hi s  pos i t i on,  t he

de f e nda nt s  a r gue  t ha t  I n  r e :  Es t a t e  of  Di c ke r s on,  600 S. W. 2d 714,

( Te nn.  1980)  i s  c ont r ol l i ng.   I n  Di c ke r s on,  a  l e a s e  a gr e e me nt  wa s

e xe c ut e d pur por t i ng t o  be  be t we e n a  l i mi t e d pa r t ne r s hi p a s  l a ndl or d

a nd a  c or por a t i on a nd i t s  pr e s i de nt  a s  t e na nt s .   No ot he r  pa r t i e s

we r e  na me d i n  t he  body of  t he  l e a s e .   The  l e a s e  wa s  s i gne d on

be ha l f  of  t he  l i mi t e d pa r t ne r s hi p by t he  ge ne r a l  pa r t ne r .   The  pr e -

s i de nt  of  t he  c or por a t i on s i gne d on be ha l f  of  t he  c or por a t i on.   The

l e a s e  a gr e e me nt  a l s o c ont a i ne d a  s i gna t ur e  l i ne  a nd t he  s i gna t ur e

of  Di c ke r s on,  whos e  e s t a t e  wa s  unde r  pr oba t e .   The  l a ndl or d br ought

a n a c t i on a ga i ns t  t he  e s t a t e  of  Di c ke r s on t o  r e c ove r  moni e s  a l l e ge d

t o be  due  unde r  t he  t e r ms  of  t he  l e a s e .   The  pr oba t e  c our t  he l d

t ha t  Di c ke r s on wa s  pe r s ona l l y  l i a bl e .   The  Supr e me  Cour t  r e ve r s e d

t he  j udgme nt  of  t he  pr oba t e  c our t .   I n  s o doi ng,  t he  Supr e me  Cour t

c i t i ng ma ny a ut hor i t i e s  r e a f f i r me d t he  f ol l owi ng r ul e :

I t  i s  a  ge ne r a l  r ul e  of  i nt e r pr e t a t i on of  c ont r a c t s
t ha t  whe n t he  body of  a  c ont r a c t  pur por t s  t o  s e t  out  t he
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na me s  of  t he  pa r t i e s  t he r e t o a nd a  pe r s on not  na me d i n
t he  body of  t he  c ont r a c t  s i gns  t he  c ont r a c t  a nd not hi ng
i n t he  c ont r a c t  i ndi c a t e s  t ha t  s uc h pe r s on s i gne d a s  a
pa r t y ,  t he n s uc h pe r s on i s  not  bound a s  a  pa r t y  t o  t he
c ont r a c t  a nd i s  not  l i a bl e  t he r e unde r .

Appl yi ng t he  r ul e  t o t he  f a c t s  i n Di c ke r s on,  t he  c our t

s pe c i f i c a l l y  f ound t ha t  Di c ke r s on di d not  i nc ur  l i a bi l i t y  a s  a

pr i nc i pa l  pa r t y  t o  t he  l e a s e  c ont r a c t .   The  c our t  t he n c ons i de r e d

whe t he r  t he  s i gna t ur e  c r e a t e d pe r s ona l  l i a bi l i t y on  Di c ke r s on ' s

pa r t  a s  a  gua r a nt or .   The  c our t  de t e r mi ne d t ha t  s i nc e  t he  l e a s e  di d

not  c ont a i n a ny pr omi s e  by Di c ke r s on t o  a ns we r  f or  t he  de bt ,

de f a ul t  or  mi s c a r r i a ge  of  t he  t e na nt  na me d t he r e i n,  t he  l e a s e  di d

not  c ons t i t ut e  a  c ompl i a nc e  wi t h t he  St a t ut e  of  Fr a uds .   The  c our t ,

t he r e f or e ,  c onc l ude d t ha t  Di c ke r s on wa s  not  l i a bl e  a s  a  gua r a nt or .

We  a r e  f a c e d wi t h a  s t r i ki ngl y s i mi l a r  s i t ua t i on he r e .   The

body of  t he  l e a s e  a gr e e me nt  a s  a me nde d by t he  a dde ndum whi c h Mr .

Knowl i ng s i gne d a s  pr e s i de nt  a nd i ndi vi dua l l y  doe s  not  pur por t  i n

a ny wa y t o  ma ke  Mr .  Knowl i ng a  pa r t y  t o  t he  c ont r a c t .   As  i n

Di c ke r s on,  t he  l e a s e  a gr e e me nt  doe s  not  c ont a i n a ny pr omi s e  by Mr .

Knowl i ng t o  a ns we r  f or  t he  de bt ,  de f a ul t  or  mi s c a r r i a ge  of  t he

t e na nt  na me d t he r e i n.  On t he  c ont r a r y t he  l e a s e  a gr e e me nt   c ont a i ns

a  s pe c i f i c  gua r a nt y pr ovi s i on whi c h c l e a r l y  i ndi c a t e s  t ha t  Mr .

Knowl i ng wa s  not  a  gua r a nt or  on t he  a gr e e me nt .   The  gua r a nt y

pa r a gr a ph i n  t he  l e a s e  a gr e e me nt  pr ovi de s  a s  f ol l ows :
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9. 12  Te nant ' s  Shar e hol de r .   The  s ol e  s ha r e hol de r  of
t he  Te na nt  ( he r e i na f t e r  r e f e r r e d t o  a s  " Sha r e hol de r " )  i s
j oi ni ng i n  t he  e xe c ut i on  of  t hi s  l e a s e  a gr e e me nt ,  i n
c ons i de r a t i on of  f i na nc i a l  a c c ommoda t i ons  a f f or de d or
f r om t i me  t o  t i me  t o  be  a f f or de d t o  Te na nt  by La ndl or d.
The  Sha r e hol de r ,  he r e by gua r a nt e e s  t he  f ul l  a nd pr ompt
pa yme nt  a nd pe r f or ma nc e  by Te na nt  of  a l l  i t s  dut i e s  a nd
obl i ga t i ons  unde r  t hi s  l e a s e .   Thi s  gua r a nt y s ha l l  be
c ont i nui ng,  a bs ol ut e  a nd unc ondi t i ona l ,  a nd s ha l l  a ppl y
t o a nd c ove r  a l l  of  t he  obl i ga t i ons  of  t he  Te na nt  unde r
t hi s  Le a s e  Agr e e me nt ,  a nd s ha l l  r e ma i n i n f ul l  f or c e  a nd
e f f e c t  dur i ng t he  Te r m of  t hi s  l e a s e  a nd a ny r e ne wa l s  or
e xt e ns i ons  t he r e of .

Bot h t he  l e a s e  a gr e e me nt  a nd t he  a dde ndum ( whi c h pl a i nt i f f

a r gue s  e s t a b l i s he s  t he  l i a bi l i t y  of  Mr .  Knowl i ng)  we r e  s i gne d by

Fr a nk Bl a i r  a s  Sha r e hol de r .   The r e  i s  not hi ng t o  i ndi c a t e  t ha t  a ny

of  t he  pa r t i e s  i nt e nde d Mr .  Knowl i ng t o  be  a  gua r a nt or .   Appl yi ng

t he  r ul e  e nunc i a t e d i n  Di c ke r s on t o  t he  f a c t s  of  t hi s  c a s e ,  Mr .

Knowl i ng i s  not  pe r s ona l l y  a  pa r t y  t o  t he  l e a s e  a gr e e me nt  a nd t he

St a t ut e  of  Fr a uds ,  a s  a ppl i e d i n  Di c ke r s on pr e c l ude s  l i a bi l i t y on

t he  pa r t  of  Mr .  Knowl i ng a s  a  gua r a nt or .   The  us e  of  t he  wor d

i ndi vi dua l l y  a f t e r  t he  s i gna t ur e  of  Mr .  Knowl i ng doe s  not  c ha nge

t he  r e s ul t .   We ,  t he r e f or e  r e ve r s e  a nd va c a t e  t he  j udgme nt  of  t he

t r i a l  c our t  f i ndi ng Mr .  Knowl i ng t o  be  pe r s ona l l y  l i a bl e .

Pl a i nt i f f  a r gue s  t ha t  t he  t r i a l  c our t  e r r e d by r e l i e vi ng t he

de f e nda nt s  f r om t he i r  c ont r a c t ua l  obl i ga t i on f or  ma i nt e na nc e  a nd

r e pa i r  e xpe ns e s  unde r  t he  e xpr e s s  pr ovi s i ons  of  t he  l e a s e .   The

c our t  f ound t ha t  t he  i ns t a l l a t i on of  a wni ngs ,  p a i nt i ng,  s e a l i ng t he

pa r k i ng l ot  a nd t he  i ns t a l l a t i on of  l i ght s  we r e  c a pi t a l  i mpr ove -



16

me nt s  f or  whi c h t he  t e na nt  wa s  not  l i a bl e  unde r  t he  l e a s e .

Pl a i nt i f f  a r gue s  t ha t  t he  l e a s e  wa s  a  " t r i pl e  ne t  l e a s e , "  whi c h

pr ovi de d t ha t  t he  l e s s e e  mus t  pa y i t s  s ha r e  of  t he  ope r a t i ng c os t

of  ma i nt a i ni ng t he  c ommon a r e a s  a nd bui l di ng,  a s  we l l  a s  a l l

r e pa i r s  a nd ma i nt e na nc e .  Pl a i n t i f f  pr e s e nt e d e vi de nc e  t ha t  t he

pa i nt i ng of  t he  e xt e r i or  of  t he  bui l di ng wa s  ma i nt e na nc e .

Pl a i nt i f f  f ur t he r  c l a i ms  t ha t  t he  s e a l i ng of  t he  pa r ki ng l o t

" a mount s  t o  l i t t l e  mor e  t ha n pa i nt i ng, "  a nd a s  s uc h wa s  a  r e pa i r  t o

a  c ommon a r e a .   Fur t he r mor e ,  t he  i ns t a l l a t i on of  t he  l i ght s  wa s

done  by t he  El e c t r i c  Powe r  Boa r d of  Cha t t a nooga ,  f or  whi c h no

c a pi t a l  e xpe ns e  wa s  r e qui r e d.   Ra t he r ,  pl a i nt i f f  r e c e i ve d a  mont hl y

s e r vi c e  b i l l  f or  t he  l i ght s ,  a nd wa s  t hus  pa r t  of  t he  ut i l i t y

s e r vi c e  f or  whi c h t he  t e na nt  wa s  r e s pons i bl e .   As  t o  t he  a wni ngs ,

pl a i nt i f f  c l a i ms  t ha t  t he  a wni ngs  we r e  not  c a pi t a l  i mpr ove me nt s

s i nc e  t he y we r e  r e pl a c e me nt s  f or  e xi s t i ng a wni ngs  t ha t  ha d be c ome

wor n.

The  de f e nda nt s  s e e k t o  c ha r a c t e r i z e  t he s e  i t e ms  a s  c a pi t a l

i mpr ove me nt s  ba s e d on t he  t e s t i mony of  a n a c c ount a nt  a s  t o  how t he

e xpe ndi t ur e s  woul d be  ha ndl e d f or  t a x pur pos e s .   Ms .  Ta mr a  Mur r ,  a

c e r t i f i e d publ i c  a c c ount a nt  t e s t i f i e d a s  f ol l ows :

Nor ma l l y t he  e xpe ndi t ur e —you ha ve  t o  de t e r mi ne
whe t he r  t he  e xpe ndi t ur e  wi l l  a dd a  mor e  us e f ul  l i f e  t o
t he  bui l di ng on ma j or  i mpr ove me nt s .

An on r e pa i r s ,  t he y ' r e  nor ma l l y e xpe ns e d ( s i c )  i f
t he y a r e  s ome t hi ng t ha t  i s  ge ne r a l  ma i nt e na nc e  t ha t  ma y



3Se c t i o n  1 . 3 ( b )  o f  t h e  l e a s e  r e a d s  i n  p e r t i n e n t  p a r t  a s  f o l l o ws :

Te n a n t  s h a l l  a l s o  p a y ,  a s  a d d i t i o n a l  r e n t a l  h e r e u n d e r ,  a l l  t a x e s ,

i n s u r a n c e  p r e mi u ms ,  u t i l i t y  e x p e n s e ,  r e p a i r s ,  c h a r g e s ,  c o s t s  a n d

e x p e n s e s  o f  e v e r y  k i n d  a n d  n a t u r e  r e l a t i n g  t o  t h e  Le a s e d  Pr e mi s e s ,  i t

b e i n g  t h e  i n t e n t i o n  o f  t h e  La n d l o r d  a n d  Te n a n t  t h a t  t h i s  b e  a  " n e t ,

n e t ,  n e t "  l e a s e  ( t r i p l e  n e t )  t o  t h e  La n d l o r d  d u r i n g  t h e  t e r m o f  t h e

Le a s e ,  wi t h  a l l  c o s t s ,  e x p e n s e s  a n d  o b l i g a t i o n s  o f  e v e r y  k i n d  r e l a t i n g

t o  t h e  Le a s e d  Pr e mi s e s  wh i c h  ma y  a r i s e  o r  b e c o me  d u e  d u r i n g  t h e  t e r m
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ha ve  t o ha ve  a c t ua l l y  r e pa i r e d s ome t hi ng,  but  c ons i de r i ng
a  ma j or —you know a  c a pi t a l  i mpr ove me nt ,  i f  i t  a dds  t o  t he
phys i c a l  l i f e  of  t he  bui l di ng a r e  e xpe ns e d ( s i c ) .

Ms .  Mur r  f ur t he r  t e s t i f i e d t ha t  t he  i t e ms  f or  whi c h pa yme nt s

a r e  s ought  by t he  pl a i nt i f f  we r e  c a pi t a l  i mpr ove me nt s .   We  do not

f i nd t he  e xpl a na t i on of  Ms .  Mur r  t o  be  pe r s ua s i ve .   Common s e ns e

di c t a t e s  t ha t  ma i nt e na nc e ,  s uc h a s  pa i nt i ng t he  s t r uc t ur e  a nd

r e s e a l i ng t he  pa r ki ng l ot  a dds  t o  t he  phys i c a l  l i f e  of  t he

bui l di ng,  ye t  wi t hout  que s t i on t he s e  a c t i vi t i e s  a r e  no mor e  t ha n

or di na r y ma i nt e na nc e .   We  a r e  f ur t he r  of  t he  opi ni on t ha t  r e pl a c e -

me nt  of  da ma ge d a wni ngs  a s  oppos e d t o  t he  i ns t a l l a t i on of  ne w

a wni ngs  f a l l s  wi t hi n t he  pur vi e w of  ma i nt e na nc e .   Suc h a c t i vi t i e s

a r e  not hi ng mor e  t ha n e xpe ndi t ur e s  whi c h a r e  r e qui r e d t o  ke e p t he

bui l di ng i n  a  s t a t e  of  good r e pa i r .   I n  s um a nd s ubs t a nc e ,  we

be l i e ve  t ha t  t he  e xpe ndi t ur e s  f or  whi c h t he  pl a i nt i f f  c l a i ms  pr o

r a t a  r e i mbur s e me nt  a r e  pur e l y ma i nt e na nc e .

  We ,  t he r e f or e ,  a gr e e  wi t h pl a i nt i f f  t ha t  t he s e  i t e ms  we r e  not

c a pi t a l  i mpr ove me nt s ,  but  we r e  i n  f a c t  ma i nt e na nc e  a nd r e pa i r s ,  a nd

t hus  s houl d ha ve  be e n pa i d pr o r a t a  by t he  t e na nt ,  a s  c ont e mpl a t e d

i n s e c t i on 1. 3( b)  a nd 2. 3 of  t he  Le a s e  Adde ndum. 3  We  a r e  f ur t he r



o f  t h i s  Le a s e  t o  b e  p a i d  b y  t h e  Te n a n t  a n d  t h e  Te n a n t  a g r e e s  t o

i n d e mn i f y  a n d  h o l d  h a r ml e s s  t h e  La n d l o r d  a g a i n s t  s u c h  c o s t s ,  e x p e n s e s

a n d  o b l i g a t i o n s .

18

of  t he  opi ni on t ha t  t he  e xpe ns e s  c l a i me d f a l l  c l e a r l y wi t hi n t he

pur vi e w of  pa r a gr a ph 2. 3 of  t he  Le a s e  Adde ndum whi c h pr ovi de s  i n

pe r t i ne nt  pa r t  a s  f ol l ows :

2. 3 Common ar e a and Ot he r  Char ge s .

*     *     *     *

La ndl or d s ha l l  ma i nt a i n t he  c ommon a r e a s  i n  good
or de r ,  c ondi t i on a nd r e pa i r .   Te na nt  he r e by a gr e e s  t o  pa y
La ndl or d a  s ha r e ,  c omput e d a s  he r e i na f t e r  pr ovi de d of  t he
ope r a t i ng c os t s  ( a s  he r e i na f t e r  de f i ne d)  of  ma i nt a i ni ng
t he  c ommon a r e a s  a nd bui l di ng i n  whi c h Le a s e d  Pr e mi s e s
a r e  l oc a t e d.   " Ope r a t i ng Cos t s "  s ha l l  me a n t he  t ot a l  c os t
a nd e xpe ns e  i nc ur r e d i n  ope r a t i ng,  ma i nt a i ni ng,  r e pa i r i ng
a nd r e pl a c i ng t he  c ommon a r e a s  a nd bui l di ng i n  whi c h
Le a s e d Pr e mi s e s  a r e  l oc a t e d ( but  t he r e  s ha l l  be  e xc l ude d
i ni t i a l  c os t s  of  e qui pme nt  pr ope r l y c ha r ge a bl e  t o  c a pi t a l
a c c ount  c ons i s t i ng of  i t e ms  r e a l  e s t a t e  i n  na t ur e  a nd t he
or i gi na l  c os t  of  c ons t r uc t i ng t he  c ommon a r e a s ) .   Te na nt s
s ha r e  of  s uc h ope r a t i ng c os t s  s ha l l  be  c omput e d a nd pa i d
i n t he  s a me  ma nne r  a s  pr ovi de d wi t h r e s pe c t  t o  t a xe s  i n
s e c t i on 2. 2 a bove ,  s ubs t i t ut i ng t he  a mount  of  ope r a t i ng
c os t s  f or  t he  a mount  of  r e a l  e s t a t e  t a xe s  f or  t he  pur pos e
of  ma ki ng s uc h c omput a t i on.

Our  r e vi e w of  t he  r e c or d c onvi nc e s  us  t ha t  not hi ng i n  t he

r e c or d e s t a bl i s he s  by a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  a ny of

t he  i t e ms  f or  whi c h t he  pl a i nt i f f  s e e ks  c ompe ns a t i on f a l l  wi t hi n

t he  e xc l us i on s e t  out  a bove .   On t he  c ont r a r y,  we  a r e  of  t he

opi ni on t ha t  t he  e vi de nc e  pr e ponde r a t e s  ot he r wi s e .   We  r e ve r s e  t he

j udgme nt  of  t he  t r i a l  c our t  on t hi s  i s s ue .



19

For  t he  r e a s ons  s e t  f or t h  a bove ,  t he  j udgme nt  of  t he  t r i a l

c our t  i s  a f f i r me d i n  pa r t ,  r e ve r s e d i n  pa r t  a nd va c a t e d i n  pa r t .

The  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  a  de t e r mi na t i on of  t he

a mount  of  t he  j udgme nt  t ha t  s houl d be  e nt e r e d i n  a c c or d wi t h t hi s

opi ni on.   Cos t s  of  t hi s  a ppe a l  a r e ,  i n  our  di s c r e t i on,  a s s e s s e d

e qua l l y  be t we e n t he  pl a i n t i f f  a nd t he  de f e nda nt s  a ga i ns t  whom a

j udgme nt  i s  obt a i ne d.

                               ________________________________
                               Don T.  Mc Mur r a y,  J udge
                              

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

STEVEN BROOKS,                   ) HAMI LTON CI RCUI T
                                ) C. A.  NO.  03A01- 9607- CV- 00221
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) L.  MARI E WI LLI AMS
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
NETWORKS OF CHATTANOOGA,  I NC. ,   ) AFFI RMED I N PART,  VACATED I N
D/ B/ A CONNECTI NG POI NT COMPUTER )   PART,  REVERSED I N PART AND
OF CHATTANOOGA,  ROBERT KNOWLI NG )   REMANDED
a nd FRANK BLAI R,  I I I ,            )
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

we r e  s ome  r e ve r s i bl e  e r r or s  i n  t he  t r i a l  c our t  a s  t o c e r t a i n i s s ue s

a nd none  a s  t o  ot he r s .

Ac c or di ngl y t he  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n

pa r t ,  r e ve r s e d i n  pa r t  a nd va c a t e d i n  pa r t .   The  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t  f or  a  de t e r mi na t i on of  t he  a mount  of  t he

j udgme nt  t ha t  s houl d be  e nt e r e d i n  a c c or d wi t h t he  opi ni on of  t hi s
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c our t .   Cos t s  of  t hi s  a ppe a l  a r e ,  i n  our  di s c r e t i on,  a s s e s s e d

e qua l l y  be t we e n t he  pl a i nt i f f  a nd  t he  de f e nda nt s  a ga i ns t  whom a

j udgme nt  i s  obt a i ne d.

                                PER CURI AM


