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  O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a  s ui t  by St e ve  Be s t  a ga i ns t  hi s  f or me r

e mpl oye r ,  Sout he r n Ski l l e t  Cor por a t i on a nd ot he r  r e l a t e d

e nt i t i e s ,  f i r s t  s e e ki ng t o r e c ove r  f or  t he i r  f a i l ur e  t o pa y hi m

ove r t i me  unde r  t he  Fa i r  La bor  St a nda r ds  Ac t  of  1938 ( 29 U. S. C.

201,  e t  s e q. )  i n  c onne c t i on wi t h hi s  e mpl oyme nt .   The  s e c ond

c ount  of  t he  c ompl a i nt  s e e ks  da ma ge s  f or  br e a c h of  c ont r a c t
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be c a us e  t he  De f e nda nt s  ha d f a i l e d t o  honor  t he i r  a gr e e me nt  t o

pr ovi de  hi m c e r t a i n  be ne f i t s  whe n he  wa s  e mpl oye d.

Af f i da vi t s  a nd s uppor t i ng pa pe r s  we r e  f i l e d on be ha l f

of  bot h pa r t i e s  a f t e r  whi c h t he  Tr i a l  Cour t  f i r s t  gr a nt e d a

mot i on f or  s umma r y j udgme nt  a s  t o  c ount  one  a nd t he r e a f t e r  a s  t o

c ount  t wo.

Mr .  Be s t  a ppe a l s ,  c ont e ndi ng t he r e  a r e  s e ve r a l  di s put e d

i s s ue s  of  ma t e r i a l  f a c t  whi c h pr e c l ude  e nt r y of  a  s umma r y

j udgme nt .   Byr d v.  Ha l l ,  847 S. W. 2d 208 ( Te nn. 1993) .

The  Fe de r a l  St a t ut e  i n  que s t i on,  a f t e r  pr ovi di ng f or

ove r t i me  pa y f or  hour s  wor ke d i n  e xc e s s  of  40 pe r  we e k,  pr ovi de s

t he  f ol l owi ng:

§  213.   Exe mpt i ons

( a )  The  pr ovi s i ons  of  s e c t i on 206 ( e xc e pt
s ubs e c t i on ( d)  i n  t he  c a s e  of  pa r a gr a ph ( 1)  of  t hi s
s ubs e c t i on)  a nd s e c t i on 207 of  t hi s  t i t l e  s ha l l  not
a ppl y wi t h r e s pe c t  t o- -

  ( 1)  a ny e mpl oye e  e mpl oye d i n  a  bona  f i de  e xe c ut i ve ,
a dmi ni s t r a t i ve ,  or  pr of e s s i ona l  c a pa c i t y  ( i nc l udi ng
a ny e mpl oye e  e mpl oye d i n  t he  c a pa c i t y  of  a c a de mi c
a dmi ni s t r a t i ve  pe r s onne l  or  t e a c he r  i n  e l e me nt a r y or
s e c onda r y s c hool s ) ,  or  i n  t he  c a pa c i t y  of  out s i de
s a l e s ma n ( a s  s uc h t e r ms  a r e  de f i ne d a nd de l i mi t e d
f r om t i me  t o  t i me  by r e gul a t i ons  of  t he  Se c r e t a r y,
s ubj e c t  t o  t he  pr ovi s i ons  of  s ubc ha pt e r  I I  of  c ha pt e r
5 of  Ti t l e  5,  e xc e pt  t ha t  a n e mpl oye e  of  a  r e t a i l  or
s e r vi c e  e s t a bl i s hme nt  s ha l l  not  be  e xc l ude d f r om t he
de f i ni t i on of  e mpl oye e  e mpl oye d i n  a  bona  f i de
e xe c ut i ve  or  a dmi ni s t r a t i ve  c a pa c i t y  be c a us e  of  t he
numbe r  of  hour s  i n  hi s  wor kwe e k whi c h he  de vot e s  t o
a c t i vi t i e s  not  di r e c t l y or  c l os e l y r e l a t e d t o t he
pe r f or ma nc e  of  e xe c ut i ve  or  a dmi ni s t r a t i ve
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a c t i vi t i e s ,  i f  l e s s  t ha n 40 pe r  c e nt um of  hi s  hour s
wor ke d i n  t he  wor kwe e k a r e  de vot e d t o  s uc h
a c t i vi t i e s ) .

I t  a ppe a r s  t ha t  not wi t hs t a ndi ng t he  f a c t  t ha t  Mr .

Be s t ' s  t i t l e  wa s  ma na ge r ,  he  woul d none t he l e s s  be  e nt i t l e d t o

ove r t i me  pa y i f  l e s s  t ha n 40 pe r c e nt  of  hi s  e nde a vor s  we r e

ma na ge r i a l .   I n  t hi s  c onne c t i on a nd i n  c onne c t i on wi t h hi s

i ns i s t e nc e  unde r  c ount  2 ,  hi s  a f f i da vi t  s t a t e s  t he  f ol l owi ng:

I  wa s  hi r e d by Mi ke  Ta l l e y,  pa r t ne r  of  T & P
Pa r t ne r s hi p,  a s  a  c ook.   I  wa s  pr omi s e d by Mi ke  Ta l l e y
t ha t  he  woul d ma t c h t he  i ns ur a nc e  be ne f i t s  I  ha d on my
pr e vi ous  j ob he  hi r e d me  a wa y f r om,  whi c h be ne f i t s  I
t ol d hi m a l l  a bout .   The s e  i nc l ude d hos pi t a l i z a t i on a nd
he a l t h ,  de nt a l  a nd l i f e  i ns ur a nc e  be ne f i t s .

My pr i ma r y dut y,  whi c h I  pe r f or me d a t  l e a s t  Ni ne t y
Pe r c e nt  ( 90%)  of  t he  t i me  t hr oughout  my e mpl oyme nt ,  wa s
t o c ook a nd ot he r wi s e  pr e pa r e  f ood.   A mi nor  pa r t  of  my
t i me ,  ne ve r  mor e  t ha n Te n Pe r c e nt  ( 10%) ,  wa s  s pe nt  on
ot he r  dut i e s ,  s uc h a s  pl a c i ng a dve r t i s e me nt s ,  a s s i s t i ng
i n hi r i ng,  di s c ha r ge ,  a nd c ouns e l i ng e mpl oye e s ,
a s s i s t i ng i n ,  e s t a bl i s hi ng pol i c i e s  a nd pr oc e dur e s ,  a nd
s upe r vi s i on.   I  d i d  not  de ve l op or  a s s i s t  i n  de ve l opi ng
c ompe ns a t i on pl a ns .

The r e  a r e  a f f i da vi t s  i n  t he  r e c or d wi t h s uppor t i ng

doc ume nt s  f r om t wo of  t he  pa r t ne r s  of  T & P Pa r t ne r s hi p,  t he

ope r a t i ng e nt i t y  f or  Sout he r n Ski l l e t  Re s t a ur a nt ,  whi c h r e f ut e

t he  f a c t ua l  s t a t e me nt s  i n Mr .  Be s t ' s  a f f i da vi t .   Thus ,  i t  i s

c l e a r  t he r e  i s  a  ge nui ne  i s s ue  of  ma t e r i a l  f a c t ,  ma ki ng s umma r y

j udgme nt  i na ppr opr i a t e .   Byr d v.  Ha l l ,  s upr a .
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For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  t he  De f e nda nt s .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


