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  O P I  N I  O N

    Godda r d,  P. J .  

I n  t hi s  pos t - di vor c e  pr oc e e di ng,  Ol a n E.  Be c kne r ,  J r . ,

a ppe a l s  a  j udgme nt  of  t he  Ge ne r a l  Se s s i ons  Cour t  f or  Ha mbl e n

Count y whi c h de ni e d hi s  pe t i t i on s e e ki ng c us t ody of  hi s  younge r

da ught e r ,  Vi c t or i a .

He  r a i s e s  t he  f ol l owi ng t wo i s s ue s  on a ppe a l :
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I . Whe t he r  t he  Spe c i a l  J udge  of  t he  Dome s t i c  
Re l a t i ons  Cour t  e r r e d i n  e xc l udi ng f r om t he  
e vi de nc e  he r e i n a  r e por t  of  t he  Ha mbl e n 
Count y De pa r t me nt  of  Huma n Se r vi c e s  ( " DHS" ) ,  
a nd t e s t i mony r e l a t i ng t he r e t o,  c onc e r ni ng 
of f i c i a l  i nve s t i ga t i on of  a  c ha r ge  of  s e xua l  
a bus e  l odge d by t he  Chi l d ' s  ol de r  s i s t e r  
a ga i ns t  t he i r  s t e pf a t he r .

I I . Whe t he r  t he  Spe c i a l  J udge  of  t he  Dome s t i c
Re l a t i ons  Cour t  e r r e d i n  c onc l udi ng t ha t  t he  be s t
i nt e r e s t s  of  t he  Chi l d woul d be  s e r ve d by a wa r di ng
c us t ody t o  De f e nda nt / Appe l l e e .

Hi s  f or me r  wi f e  a l s o r a i s e s  i s s ue s :

I s s ue  I :   

Whe t he r  t he  t r i a l  c our t  e r r e d i n pe r mi t t i ng
i nt r oduc t i on i nt o e vi de nc e  of  s e xua l l y  e xpl i c i t
phot ogr a phs  a nd a  l e t t e r  whi c h we r e  t a ke n a nd wr i t t e n
dur i ng 1986 or  1987.

I s s ue  I I :

Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  not  a wa r di ng
c hi l d  s uppor t  t o  t he  mot he r  f or  t he  c hi l d ' s  s uppor t .

I s s ue  I I I :

Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  not  or de r i ng
a ppe l l a nt  t o  pa y mot he r ' s  a t t or ne y ' s  f e e s .

I s s ue  I V:

Whe t he r  t he  a ppe l l a nt ' s  a ppe a l  i s  f r i vol ous  s o
t ha t  a ppe l l e e  s houl d be  a wa r de d he r  a t t or ne y' s  f e e s  a nd
c os t s  f or  t hi s  a ppe a l .

The  pa r t i e s  we r e  di vor c e d by a  de c r e e  e nt e r e d on

Oc t obe r  1 ,  1986,  a nd,  i n  a c c or da nc e  wi t h a n a gr e e me nt  of  t he

pa r t i e s ,  t he y we r e  t o  ha ve  j oi nt  c us t ody of  t he i r  mi nor  da ught e r ,

El i z a be t h,  but  Mr .  Be c kne r  wa s  t o  ha ve  a c t ua l  phys i c a l  c us t ody

t he  ma j or i t y of  t he  t i me .
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A s e c ond c hi l d ,  who wa s  c onc e i ve d dur i ng t he  ma r r i a ge ,

but  bor n a f t e r  t he  di vor c e  i s  a t  t he  c e nt e r  of  t he  pa r t i e s '

c ont r ove r s y.

Se ve r a l  pe t i t i ons ,  us ua l l y  r e s ol ve d by e nt r y of  a n

a gr e e d or de r ,  we r e  f i l e d pr i or  t o  t he  j udgme nt  he r e  on a ppe a l .  

The  l a s t  or de r  a ddr e s s i ng c us t ody,  whi c h wa s  a n a gr e e d or de r ,  wa s

e nt e r e d on Ma y 24,  1994.   I t  pr ovi de d t ha t  Mr .  Be c kne r  woul d

c ont i nue  t o  ha ve  c us t ody of  t he  ol de r  c hi l d ,  El i z a be t h,  a nd Mr s .

Zi mme r  c us t ody of  t he  younge r  c hi l d,  Vi c t or i a .   Vi s i t a t i on

pr i vi l e ge s  f or  t he  non- c us t odi a l  pa r e nt  we r e  a l s o de t a i l e d.

  

The r e a f t e r ,  t he  pe t i t i on now on a ppe a l  wa s  f i l e d on

Oc t obe r  3 ,  1994.

The  Tr i a l  Cour t  de ni e d i nt r oduc t i on of  t he  DHS r e por t

a nd,  a f t e r  a  f ul l  e vi de nt i a r y he a r i ng,  ma de  t he  f ol l owi ng

f i ndi ngs  of  f a c t  a nd c onc l us i ons  of  l a w:

FI NDI NGS OF FACT

1.   Pr i or  t o  t he  e nt r y of  t he  l a s t  Agr e e d Or de r
c onc e r ni ng c us t ody of  t he  pa r t i e s  mi nor  c hi l d  Vi c t or i a ,
bot h t he  Pl a i nt i f f  a nd De f e nda nt  we r e  gui l t y  of  poor
j udgme nt  whi c h c oul d a f f e c t  t he i r  a bi l i t y  t o  be  a
pr ope r  c us t odi a l  pa r e nt  of  t he i r  c hi l d .

2 .   The  a l l e ga t i ons  t ha t  t he  De f e nda nt  wa s  c ons umi ng
a l c ohol  a nd dr i vi ng he r  ve hi c l e  wi t h t he  c hi l d  i n  t he
ve hi c l e  a r e  not  s us t a i ne d by t he  e vi de nc e .

3.   The  a l l e ga t i ons  t ha t  t he  De f e nda nt ' s  r e s i de nt  i s
not  a  f i t  a nd pr ope r  pl a c e  f or  t he  c hi l d  t o  l i ve  a r e
not  s us t a i ne d by t he  e vi de nc e .



1 E. g . ,  " t h i s  c a s e  wa s  i n v e s t i g a t e d  a n d  v a l i d a t e d  b y  DHS.  .  .  . "
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4.   The  a l l e ga t i ons  t ha t  t he  ba bys i t t i ng a r r a nge me nt s
ma de  by t he  De f e nda nt  a r e  not  pr ope r  a r e  not  s us t a i ne d
by t he  e vi de nc e .

5.   The  a l l e ga t i ons  t ha t  t he  De f e nda nt ' s  pr e s e nt
hus ba nd i s  a  da nge r  or  pot e nt i a l  da nge r  t o  t he  c hi l d
a r e  not  s us t a i ne d by t he  e vi de nc e .

CONCLUSI ONS OF LAW

1.   Al l  a c t s  of  mi s c onduc t  r a i s e d pr i or  t o  t he  e nt r y of
t he  l a s t  Agr e e d Or de r  i n  t hi s  c a us e  c a n not  be
c ons i de r e d by t he  Cour t  i n  t hi s  pr e s e nt  Mot i on f or
Cha nge  of  Cus t ody.

2.   Bot h pa r t i e s  a r e  f i t  a nd pr ope r  pe r s ons  t o  ha ve
c us t ody of  t he i r  da ught e r  Vi c t or i a .

3 .   The  Pl a i nt i f f  ha s  f a i l e d t o s how t ha t  t he r e  i s  a
s ubs t a nt i a l  a nd ma t e r i a l  c ha nge  of  c i r c ums t a nc e s  s uc h
t ha t  t he  c us t ody of  t he  c hi l d  Vi c t or i a  s houl d be
gr a nt e d t o  hi m.

4.   Cus t ody of  t he  c hi l d  Vi c t or i a  s houl d r e ma i n wi t h
t he  De f e nda nt ,  Na nc y Lynn Love  Be c kne r .

Our  r e vi e w of  t he  r e c or d pe r s ua de s  us  t ha t  upon gi vi ng

de f e r e nc e  t o  t he  Tr i a l  J udge ' s  a s s e s s me nt  of  t he  c r e di bi l i t y  of

wi t ne s s e s ,  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  hi s

f i ndi ngs  unl e s s  he  i mpr ope r l y e xc l ude d t he  e vi de nc e  a ddr e s s e d i n

i s s ue  one .

Al t hough t he  i s s ue  r e f e r s  t o  t he  e xc l ude d e vi de nc e  a s  a

DHS r e por t ,  i t  c ons i s t s  of  t wo l e t t e r s  t o t he  DHS,  t he  f i r s t  by

r e pr e s e nt a t i ve s  of  t he  Chi l d a nd Fa mi l y Se r vi c e s  of  Knoxvi l l e ,

a nd t he  s e c ond by Ps yc hol ogi c a l  Se r vi c e s ,  a l s o of  Knoxvi l l e .  

Bot h l e t t e r s  c ont a i ne d c onc l us i ons 1 a nd he a r s a y s t a t e me nt s  by

ot he r s  de t a i l i ng s t a t e me nt s  by El i z a be t h t ha t  s he  ha d be e n
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s e xua l l y  a bus e d by he r  mot he r ' s  pr e s e nt  hus ba nd whi l e  vi s i t i ng

he r  mot he r .

Mr .  Be c kne r  c ont e nds  t he  l e t t e r s  we r e  a dmi s s i bl e  unde r

t he  Bus i ne s s  Re c or ds  Exc e pt i on t o  t he  He a r s a y Rul e ,  Rul e  803( 6) ,

Te nne s s e e  Rul e s  of  Evi de nc e ,  whi c h pr ovi de s  t he  f ol l owi ng:

( 6)  Re c or ds  of  Re gul a r l y  Conduc t e d Ac t i vi t y . - -  A
me mor a ndum,  r e por t ,  r e c or d,  or  da t a  c ompi l a t i on i n  a ny
f or m of  a c t s ,  e ve nt s ,  c ondi t i ons ,  opi ni ons ,  or
di a gnos e s  ma de  a t  or  ne a r  t he  t i me  by or  f r om
i nf or ma t i on t r a ns mi t t e d by a  pe r s on wi t h knowl e dge  a nd
a  bus i ne s s  dut y t o  r e c or d or  t r a ns mi t  i f  ke pt  i n  t he
c our s e  of  a  r e gul a r l y  c onduc t e d bus i ne s s  a c t i vi t y  a nd
i f  i t  wa s  t he  r e gul a r  pr a c t i c e  of  t ha t  bus i ne s s
a c t i vi t y  t o  ma ke  t he  me mor a ndum,  r e por t ,  r e c or d,  or
da t a  c ompi l a t i on,  a l l  a s  s hown by t he  t e s t i mony of  t he
c us t odi a n or  ot he r  qua l i f i e d wi t ne s s ,  unl e s s  t he  s our c e
of  i nf or ma t i on or  t he  me t hod or  c i r c ums t a nc e s  of
pr e pa r a t i on i ndi c a t e  l a c k of  t r us t wor t hi ne s s .   The  t e r m
" b us i ne s s "  a s  us e d i n  t hi s  pa r a gr a ph i nc l ude s  e ve r y
ki nd of  bus i ne s s ,  i ns t i t ut i on,  a s s oc i a t i on,  pr of e s s i on,
oc c upa t i on,  a nd c a l l i ng,  whe t he r  or  not  c onduc t e d f or
pr of i t .

The  f a l l a c y of  t hi s  a r gume nt ,  howe ve r ,  i s  t ha t  t he r e  i s

no pr oof  t o  s how t ha t  t he  doc ume nt s  me e t  t he  r e qui r e me nt  of  t he

Rul e ,  i n  t ha t  t he r e  i s  no s howi ng t ha t  t he  ma t e r i a l  t r a ns mi t t e d

wa s  " ma de  a t  or  ne a r  t he  t i me  by or  f r om i nf or ma t i on t r a ns mi t t e d 

by a  pe r s on wi t h knowl e dge . "   I nde e d,  a  pe r s on gi vi ng t he  r e por t ,

i . e . ,  t he  ps yc hol ogi s t ,  doe s  not  ha ve  pe r s ona l  knowl e dge ,  but  i s

quot i ng he a r s a y e vi de nc e  f r om El i z a be t h,  nor  i s  t he r e  a ny s howi ng

t ha t  t he  pe r s on t r a ns mi t t i ng t he  i nf or ma t i on ha d a  bus i ne s s  dut y

t o r e c or d or  t r a ns mi t .   On t he  c ont r a r y,  t he  l e t t e r  f r om Chi l d



6

a nd Fa mi l y s e r vi c e s  s t a t e s  t ha t  t he  l e t t e r  i s  wr i t t e n " a t  t he

r e que s t  of  Mr .  Ol a n Be ckne r . "   

Mor e ove r ,  t he r e  i s  s ome  que s t i on whe t he r  El da  Br ya n,  a

De pa r t me nt  of  Huma n Se r vi c e s  e mpl oye e  a nd t he  wi t ne s s  pr of f e r e d

a s  c us t odi a n of  t he  r e c or ds ,  i s  i n  f a c t  a  c us t odi a n a s  r e qui r e d

by t he  Rul e .   She  t e s t i f i e d t ha t  s he  wa s  " a  s oc i a l  c ouns e l or , "

a nd " ma i nt a i ne d t he  f i l e  on El i z a be t h Be c kne r . "   I t  i s  t r ue  t ha t

i n  a r gui ng t he  obj e c t i on t o  t he  a dmi s s i on of  t he  l e t t e r ,  c ouns e l

f or  Mr .  Be c kne r  s t a t e d t ha t  " t hi s  woma n .  .  .  i s  t he  ke e pe r  of

t he  r e c or ds  f or  t he  St a t e  of  Te nne s s e e  De pa r t me nt  of  Huma n

Se r vi c e s . "

As s umi ng,  a s  s t a t e d by c ouns e l  f or  Mr s .  Zi mme r ,  Ms .

Br ya n i s  t he  c us t odi a n of  t he  r e c or ds  a s  c ont e mpl a t e d by Rul e

803( 6) ,  t he  ma t e r i a l s  s ought  t o  be  i nt r oduc e d do not  me e t  t he

ot he r  r e qui r e me nt s  t he r e of .

We  c onc l ude  i n  l i ght  of  t he  f or e goi ng t he  Tr i a l  Cour t

wa s  not  i n  e r r or  i n  e xc l udi ng t he  l e t t e r s .

Al t e r na t i ve l y,  Mr .  Be c ke r  c ont e nds  t ha t  e ve n i f  not

a dmi s s i bl e  unde r  Se c t i on 803( 6) ,  i t  i s  a dmi s s i bl e  unde r  Rul e

803( 25) ,  a ddr e s s i ng c hi l dr e n ' s  s t a t e me nt s :

( 25)  Chi l dr e n ' s  St a t e me nt s . - - Unl e s s  t he  c i r c um-
s t a nc e s  i ndi c a t e  l a c k of  t r us t wor t hi ne s s ,  s t a t e me nt s
a bout  a bus e  or  ne gl e c t  ma de  by a  c hi l d  a l l e ge d t o  be
t he  vi c t i m of  phys i c a l ,  s e xua l ,  or  ps yc hol ogi c a l  a bus e
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or  ne gl e c t ,  of f e r e d i n  a  c i vi l  a c t i on c onc e r ni ng i s s ue s
of  de pe nde nc y a nd ne gl e c t  pur s ua nt  t o  T. C. A.  §  37- 1-
102( b) ( 10) ,  i s s ue s  c onc e r ni ng s e ve r e  c hi l d  a bus e
pur s ua nt  t o  T. C. A.  §  37- 1- 102( b) ( 19) ,  or  i s s ue s
c onc e r ni ng t e r mi na t i on of  pa r e nt a l  r i ght s  pur s ua nt  t o
T. C. A.  §  37- 1- 147( d) .   De c l a r a nt s  of  a ge  t hi r t e e n or
ol de r  a t  t he  t i me  of  t he  he a r i ng mus t  t e s t i f y  a t  t he
he a r i ng unl e s s  una va i l a bl e  a s  de f i ne d by T. R. Evi d.
804( a ) ;  ot he r wi s e  t hi s  e xc e pt i on i s  i na ppl i c a bl e  t o
t he i r  e xt r a j udi c i a l  s t a t e me nt s .

The  Rul e  i s  l i mi t e d t o s pe c i f i c  pr oc e e di ngs ,  na me l y

de pe nde nc y a nd ne gl e c t ,  s e ve r e  c hi l d  a bus e ,  a nd t e r mi na t i on of

pa r e nt a l  r i ght s ,  a nd doe s  not  e nc ompa s s  t he  i s s ue  of  c us t ody.   We

a r e  di s i nc l i ne d t o  e xpa nd t he  Rul e  be yond t ha t  e s t a bl i s he d by t he

Le gi s l a t ur e .

Fi na l l y a s  t o t hi s  poi nt ,  we  obs e r ve  t ha t  t he  t e s t i mony

of  El i z a be t h he r s e l f ,  who wa s  11 ye a r s  ol d a t  t he  t i me  of  t he

he a r i ng be l ow,  woul d c l e a r l y  ha ve  be e n a dmi s s i bl e ,  a nd c e r t a i nl y

mor e  a c c ur a t e ,  t ha n t he  s t a t e me nt s  c ont a i ne d i n  t he  l e t t e r s  i n

que s t i on.   I n  s a yi ng t hi s ,  we  r e c ogni z e  t ha t  i t  mi ght  ve r y we l l

be  a  t r a uma t i c  e xpe r i e nc e  f or  El i z a be t h t o  ha ve  t e s t i f i e d,  but

obs e r ve  t ha t  i f  i n  f a c t  Mr .  Be c kne r  i s  a s  c onc e r ne d f or  hi s

younge r  da ught e r  a s  he  pr of e s s e s  t o  be ,  he  woul d ha ve  none t he l e s s

a l l owe d hi s  ol de r  da ught e r  t o  t e s t i f y  r a t he r  t ha n s ubj e c t  hi s

younge r  da ught e r  t o  c hi l d  a bus e  a t  t he  ha nds  of  t he  s t e p- f a t he r .

Mr s .  Zi mme r ' s  f i r s t  i s s ue  i s  i n r e a l i t y a  non- i s s ue ,  a s

t he r e  i s  no a dve r s e  hol di ng a s  t o  he r ,  whi c h t he  Cour t ' s  a c t i on

i n a dmi t t i ng t hi s  e vi de nc e  woul d i mpa c t .   To put  i t  a not he r  wa y,

whe t he r  s he  i s  e nt i t l e d t o  c hi l d  s uppor t  f or  Vi c t or i a - - t he  onl y



2 Fo r  s o me  1 8  mo n t h s  d u r i n g  t h i s  1 0 - y e a r  p e r i o d  Mr .  Be c k n e r  h a d

c u s t o d y  o f  b o t h  c h i l d r e n .
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ul t i ma t e  i s s ue  upon whi c h s he  di d not  pr e va i l - - c oul d not  be

a f f e c t e d by t he  r e c e i vi ng or  t he  e xc l udi ng of  t he  e vi de nc e  i n

que s t i on.

As  t o he r  s e c ond i s s ue ,  i t  a ppe a r s  t ha t  t he  pa r t i e s ,  i f  

not  e xpr e s s l y,  t a c i t l y  a gr e e d t ha t  unde r  a l l  t he  c i r c ums t a nc e s  i t

wa s  a ppr opr i a t e  t ha t  t he  pa r t i e s  woul d pa y t he  s uppor t  f or  t he

c hi l d  i n  t he i r  phys i c a l  c us t ody a nd s e e k no s uppor t  t he r e f or .   We

be l i e ve  i n  t he  c ont e xt  of  t hi s  c a s e ,  gi ve n t he  10- ye a r  pe r i od 2

t he y s uppor t e d t he  c hi l d  i n  t he i r  c us t ody a nd di d not  s e e k

s uppor t  f r om t he  ot he r  pa r e nt ,  t ha t  t he  Tr i a l  J udge  a c t e d

pr ope r l y i n  de nyi ng c hi l d  s uppor t  f or  Vi c t or i a .

Wi t h r e ga r d t o  a t t or ne y f e e s  r a i s e d i n  Mr s .  Zi mme r ' s

t hi r d i s s ue ,  t he  t r i a l  c our t  ha s  wi de  di s c r e t i on i n s uc h ma t t e r s

a nd t hi s  Cour t  wi l l  not  i nt e r f e r e  unl e s s  t hi s  di s c r e t i on i s

a bus e d.   Thr e a dgi l l  v .  Thr e a dgi l l ,  740 S. W. 2d 419 ( Te nn. App.

1987) .   Be c a us e  Mr s .  Zi mme r  ha s  f a i l e d t o  s how s uc h a n a bus e ,  we

a f f i r m t he  Tr i a l  Cour t ' s  de ni a l  of  a t t or ne y f e e s .

Re s pondi ng t o  Mr s .  Zi mme r ' s  f our t h i s s ue ,  we  do not

f i nd Mr .  Be c kne r ' s  a ppe a l  t o  be  f r i vol ous .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s
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be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f  a ga i ns t  Mr s .  Zi mme r

a nd one - ha l f  a ga i ns t  Mr .  Be c kne r  a nd hi s  s ur e t i e s .

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


