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This is an appeal froma judgnment entered by the Union
County Circuit Court in a case arising fromthe failure of the
Def endant to repair the danage to the Plaintiffs’ home caused by
t he bl ockage of a sewer line. Plaintiffs Thelma, Earl, and Pam

Ailor filed suit against Defendant City of Maynardville on



Sept enber 29, 1992, for breach of inplied contract or contract by
estoppel and for negligence under the Governnental Tort Liability

Act .

A bifurcated trial was held March 7, 8, and 9, 1995.
The parties argued the contract issue before a jury and argued
the negligence issue under the Governnmental Tort Liability Act
before the Trial Judge. The jury returned a verdict as to the
contracts issue in favor of the Plaintiffs for $40,653.10. On
June 9, 1995, the Defendant filed a notion for a directed
verdict, or, in the alternative, for vacating the judgnent and
granting a newtrial. On March 4, 1996, the Court overruled the
Def endant’ s notion, dismssed the Plaintiffs negligence claim

and upheld the jury's award of $40, 653. 10.

The Def endant appeals the denial of its nmotion. 1In the
event this Court reverses the jury verdict, the Plaintiffs cross-

appeal the Court’s dism ssal of their negligence claim

On February 2, 1992, a sewage back-up in one of the
Def endant’ s sewer |ines caused raw sewage to flood the
Plaintiffs’ home for alnost three hours. Von Richardson, the
Defendant’s City Manager at the tinme, went to the Plaintiffs’
home the day after the incident to speak with M. Ailor. M.
Ri chardson testified that he canme to the Plaintiffs’ hone as a
representative of the Defendant, observed the danmage caused by

the sewage, and told M. Ailor to fix the house at the expense of



the Defendant. M. Richardson did not give the Plaintiffs any
limtation on the anpbunt needed to repair the hone. Wile no
formal action was taken at the Gty Council neeting, according to
M. Richardson the Comm ssioners did discuss the damage to the

Plaintiffs’ home and agreed that the Defendant should pay for it.

M. Ailor contacted three of the five Cty

Commi ssioners to discuss and confirmthat he woul d be conpensated
for any repairs needed to restore the home. M. Ailor testified
that he did not contact the other two Conm ssioners because of
his belief that they were incapacitated due to poor health.

Al t hough the parties disagree as to whet her the Conm ssioners
explicitly agreed to pay for the danmages to the Plaintiffs’ hone,
t he Commi ssioners did acknow edge telling the Plaintiffs that

they would be willing to work with themon fixing the problem

Based on the conversations with M. Richardson and the
Commi ssioners, the Plaintiffs spent over $37,000 on repairing
their hone. In April of 1992, the Comm ssioners instructed the
City Attorney to get an item zed |list of damages fromthe
Plaintiffs. M. Ailor told the Cty Attorney that he had
obt ai ned counsel to handle the incident. The Plaintiffs’ counse
sent two letters in June and July 1992 to the Gty Manager who,
at that tinme, was Russell Gllenwater. These |letters outlined
the Plaintiffs’ claimfor danages, including a |ist of expenses,
and asked the City Manager to informthe Plaintiffs’ counsel

about what action would be taken by the Defendant to renedy this



claim Gty Manager G|l enwater never gave the letters to the
City Attorney, and the Defendant never paid the Plaintiffs for

their repairs.

The Defendant presents the follow ng i ssues, which we

re-state:

I. Whether the Trial Court erred in denying the
Def endant’s notion for directed verdict or,
alternatively, for a newtrial on the Plaintiffs’ claim
for breach of contract because the Plaintiffs failed to
establish a contractual relationship.

I1. Whether the Trial Court erred in failing to
grant a mstrial due to repeated references by the

Plaintiffs' counsel and witnesses to the exi stence of
liability insurance.

In the event this Court reverses the jury’'s verdict,
the Plaintiffs present the follow ng i ssue, which we also re-

stat e:

|. Whether the Trial Court erred in dismssing
the Plaintiffs’ claimunder the Governnental Tort
Liability Act.

The standard of review for a jury verdict approved by
the Trial Court is the material evidence standard as set forth in
Rul e 13(d) of the Tennessee Rul es of Appellate Procedure. This
Court wll set aside the jury s verdict only if no materi al
evi dence exists to support it. W find that material evidence in
the record supports the jury verdict and that the Trial Court did

not abuse its discretion in not granting a mstrial due to
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testinony regarding liability insurance. Because we affirmthe
jury verdict, this Court does not reach the issues raised by the

Plaintiffs.

The Plaintiffs argue that the Defendant is estopped
from denying the existence of a contract because the Cty Manager
and several Cty Conmm ssioners told the Plaintiffs that the
Def endant woul d pay for the repairs knowing that the Plaintiff
woul d rely on these representations. The Defendant argues that,
whil e the Defendant had the power to contract with the
Plaintiffs, no contract existed because the action of M.

Ri chardson as City Manager was not a valid exercise of the

Def endant’ s power to contract. The Defendant further argues that
estoppel should not apply because the Plaintiff is responsible
for ascertaining any limtations of the Defendant’s power to
contract. Since the contract was not entered into during a
session duly assenbl ed, the Defendant contends the contract was

ultra vires. Finally, the Defendant asserts that equitable

estoppel should not apply because the Plaintiff suffered no harm
by maki ng the repairs and because the Defendant gai ned no

benefit.

Cenerally, persons contracting with the officers of a
muni ci pal corporation do so at their own risk and are deened on
notice of the powers that the corporation has to enter into such

contracts. City of Lebanon v. Baird, 756 S.W2d 236 (Tenn.

1988). Indeed, the doctrine of equitable estoppel generally does



not apply to the acts of public officials except under "very

exceptional circunstances." Bledsoe County v. MReynolds, 703

S.W2d 123 (Tenn. 1985). However, as an exception to the general
rul e, where an innocent third party has been induced by and
reasonably relied on the unauthorized acts of an agent of a

muni cipality, the nunicipality may not intentionally rely on the
fact that the acts were unauthorized to avoid its obligations.
Whet her equitable estoppel or inplied contract should apply is
deternmined on a case by case basis and depends on the facts and

equities of the particular case. Gty of Lebanon v. Baird,

supr a.

For the doctrines of equitable estoppel or inplied
contract to apply to a nunicipality, the contract nust have been

ultra vires due to the fact that it was not entered into in the

appropriate manner. Additionally, the contract nust have been
executed. Tennessee | aw recogni zes two distinct forns of ultra
vires nmunicipal acts. The first, which occurs where a
muni ci pality | acked the power to performthe action, is void and
not subject to equitable estoppel. The second, which occurs
where the nmunicipality had the power to performthe action but
did not follow the proper procedure in doing so, nay be subject
to equitable estoppel. Baird, supra. |In the present case, the
Def endant acknow edges that it had the power to contract with the
Plaintiffs. However, the Defendant asserts that the contract was

ultra vires because it was entered into outside of a session of

the Gty Comm ssion duly assenbled. Therefore, the Defendant’s



actions fall into the second category of ultra vires acts.

Additionally, the contract was executed because the Plaintiffs
repaired their home before becom ng aware that the Defendant
woul d not repay the repair costs. Because the contract fits in

the second ultra vires category and because it was executed, the

i ssue of equitable estoppel or inplied contract applies.

The Tennessee Suprenme Court in MReynolds found that

"in those Tennessee cases where estoppel was applied, or could
have been applied, the public body took affirmative action that
clearly induced a private party to act to his or her detrinent,
as di stinguished fromsilence, non-action or acqui escence.”
McReynol ds, supra. |In this case, the City Manager took an
affirmati ve act of inducenent by going to the Plaintiffs’ honme
and telling the Plaintiffs to make any necessary repairs at the
Def endant’ s expense. The Plaintiffs reasonably relied on the
City Manager’s actions, and sought the true state of affairs by
contacting the available Cty Conm ssioners. After receiving the
support of the Conmm ssioners, the Plaintiffs repaired their hone
at consi derabl e personal expense. Therefore, although deened on
notice of the Defendant’s procedure for contracting, the
Plaintiffs reasonably relied on the Defendant’s affirmative

i nducenents to their detrinent.

Finally, as to estoppel, the Defendant argues that even
If its actions induced the Plaintiffs to make the repairs, the

Def endant received no benefit. Wile it is arguable that the



Def endant benefited by tenporarily inducing the Plaintiffs to
forgo their cause of action, the Plaintiffs nay assert equitable
est oppel on grounds ot her than show ng that the Defendant
benefited fromthe Plaintiffs’ actions. Qur Suprene Court has
hel d that equitable estoppel is also appropriate where one party

I nduces another to performa detrinental act. Cty of Lebanon v.

Baird, supra. |In the present case, the Plaintiffs incurred
substantial obligations, through | oans and the sale of cattle for
a loss, to finance the repairs to their honme based on the
representations nmade by Cty Manager Richardson that the

Def endant woul d repay these costs. Thus, the Defendant’s actions
i nduced the detrinmental acts of the Plaintiffs. Based on the
equities of this case and because the Defendant’s inducenents
resulted in the Plaintiffs acting to their detrinent, we find

mat eri al evidence to support the jury’'s verdict and, therefore,

we affirm

The Defendant al so asserts that a mstrial is required
because testinony at trial concerning liability insurance was so
prejudicial that its effect could not be erased fromthe m nd of

the jury. The Defendant relies on Marshall v. North Branch

Transfer Co., 166 Tenn. 96, 59 S.W2d 520 (1933), for this

proposition. However, Mrshall involved specific statenents by
menbers of the jury during deliberation that due to the presence
of insurance a verdict should be rendered for the plaintiff.
Marshal |, supra. The Marshall Court also held that the trial

court should be reversed on the basis that the uncontradi cted



statenents of four jury nenbers showed that they were induced to

change their verdict because of discussions concerning insurance.

The Defendant in this case offers no such proof of
"m sconduct, affirmatively shown to have affected the result of
the trial." Marshall, supra. To support this claim the
Def endant refers to two instances at trial where insurance was
mentioned. Neither instance relied upon by the Defendant
i nvol ved the use or reference by the Plaintiffs’ counsel of the
word "insurance." Both references were made by M. Von
Ri chardson, the former City Manager. The first reference
occurred during the direct exam nation of M. Richardson by the
Plaintiffs’ counsel. 1In response to the Plaintiffs counsel's
i nqui ry about what actions were taken after visiting the

Plaintiffs' residence, M. Richardson st at ed:

| went back to the office, talked to Ms.
G|l enwater about the situation for a m nute or two,
and then called the -- asked her for the nunber for the
i nsurance conpany.

The Def endant objected to the reference.

The second reference relied upon by the Defendant
occurred during defense counsel’s re-cross exam nation of M.
Ri chardson. I n response to defense counsel’s inquiry about
whet her M. Ri chardson obtained authority fromthe Gty
Conm ssion to repair the Plaintiffs’ hone, M. Richardson stated:
"No, sir, | got it fromthe insurance conpany. They told ne to

fix it." After two bench conferences, the Trial Court indicated



it would consider declaring a mstrial if insurance cane up

agai n.

The Plaintiffs argue that there were other references
to insurance at trial to which the Defendant did not object,
notably a reference by defense counsel. During his cross-
exam nation of M. Ailor, defense counsel stated, "Now, you know
that there was a clains representative that canme by your house to
i nvestigate the matter. . . . And did he give you any estimtes
of what it was going to cost to fix your property?" At this

point, the Plaintiffs’ counsel objected.

This Court has held that where an attorney "willfully
and voluntarily refers to liability insurance for the purpose of

influencing a jury, a mstrial should be granted."” Wst End

Recreation, Inc. v. Hodge, 776 S.W2d 101 (Tenn. App. 1989), cert.
denied (1989). However, this question is left to the discretion
of the trial court. Wst End, supra. 1In this case, the

Def endant has not offered proof of an affirmative appearance that
the testinony affected the result of the trial, or that the
Plaintiffs’ counsel wllfully and voluntarily referred to

i nsurance in order to influence the jury. See Colwell v. Jones,

48 Tenn. App. 353, 346 S.W2d 450 (1960). W therefore find that
the Trial Court did not abuse its discretion in not granting a
m strial on the basis of the nention of liability insurance at

trial.
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For the foregoing reasons, the judgnent of the Trial
Court is affirmed and the cause renmanded for collection of costs
bel ow. Costs of appeal are adjudged to the Defendant, City of

Maynar dvi | | e.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.
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