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OP1 NI ON

Franks. J.

In this divorce action, the nother was awarded
custody of the parties’ son and daughter, ages four and three
at the time of the divorce. The husband has appeal ed,
insisting that it was error for the Trial Court to award
custody of the children to the nother, and then allow ng the
not her to nove from Chattanooga with the two children to Scott
County, Tennessee.

The parties were married in 1987 in Chattanooga, but
had net in Scott County, Tennessee. The nother was a

regi stered nurse, and had returned to Scott County shortly



prior to this divorce, where she was the Director of Personnel
at Oneida Nursing Hone Healthcare. The nother testified that
whil e she was on the job, her nother would care for the
chi | dren.

The husband essentially argues that it was in the
best interest of the children for custody to be awarded to
him H's extended famly lives in the Chattanooga area, and
he was of the opinion the children would receive a better
education if left with him

The evi dence est ablishes that each of the parents
woul d be a proper custodial parent. The evidence does not
preponderate against the Trial Court’s decision to award

custody of the two children to the nother. T.R A P. Rule

13(d).

The husband’s remaining issue is interrelated with
the issue of custody, i.e., renoval to another county. As
noted in Aaby v. Strange, = S.W2d ___ (Tenn. April 22,

1996), once custody vests in one of the parents, that parent
may nove the child unless the noncustodi al parent can show by
a preponderance of the evidence that the parent’s notives are
vindictive. There is no evidence of vindictiveness here. The
not her’s extended famly is in the Scott County area, and she
obt ai ned enpl oynent as favorable, if not nore favorable, than
she could obtain in the Chattanooga area. |In her testinony
she conceded that at one tinme she had agreed with the husband
as to where the children woul d be educated, but upon further

i nvestigation she concluded the educational opportunities in
Scott County, ? s much better than we ever thought. The crine
rate is rmuch | ower than we thought, also, nuch | ower than
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Ham | ton County.?

In Rogero v. Pitt, 759 S.W2d 109 (Tenn. 1980), the
not her had petitioned to renove the children to Ghio which the
Suprene Court allowed. The case is instructive because the
parties in Rogero had joint custody of the children at the
time of the renoval. The Suprene Court allowed the nother to
nove with the children, upon concluding the nother was a fit
parent to have custody, was not vindictive in her desire to
rel ocate, she could remarry upon relocation, and the children
woul d be near ?their grandnother and other relatives.?

We can find no basis to disturb the Trial Court’s
award of custody to the nother and affirmthe judgnent of the
Trial Court.

Costs of the appeal are assessed to the appell ant

and t he cause renanded.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.






