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This action for negligent hiring results from the alleged burglary of the home of
Appellants, John and Sandra Phipps, by Randall Wayne Walker, son and employee of the appellee,
Robert Wayne Walker.! Appellee isthe owner of Walker Electric which, in 1994, sub-contracted
with Shore Builders, Inc. to perform the dectrical work on the Appdlants' home, then under

construction. Randall Walker was an employee of Walker Electric at thistime.

The complaint specifically alleges the following:

Robert Wayne Walker, due to hisrelationship to Randall Walker as
both father and employer, had direct and personal knowledge of an
extensive history of substance abuse and criminal activity by Randall
Walker. Despitethis personal knowledge, Robert Walker employed
his son which allowed Randall Walker to have access to the homes
which Mr. Robert Walker worked upon.

Shortly after the completion of the Phipps’ residence,
the Phipps moved into thishome. During a brief absence from their
home, on or about October 15 or 16, 1994, their home was
burglarized . . ..

Through investigation by the Blount County Sheriff’s
Department, Randall Walker was arrested, and charged with the
offenseof aggravated burglary onthishome. Mr. Randall Walker has
subsequently entered a guilty pleato this offense.

Paintiffs would assert that Robert Walker had a
specia duty to them based upon his employment relaionship to
employ only individual swho would not pose any damage of threat or
harm to the cusomers. Mr. Robert Waker breached this duty by
employing his son and allowing his son to have accessto the Phipps
residence. Asaresult of this breach of duty, the Phipps home was
burglarized resulting in both damage to property and loss of property
to the Phipps.

The Plaintiffs would further assert that Defendant
Robert Walker isvicariously responsible and liablefor the conduct of
his son and employee Randal Walker, even though the conduct of
Randall Walker was done outside the scope of Defendant[’]s
employment.?

Suit was also filed against Randall Walker, whom adefault judgment was subsequently
taken. There was no appeal from that judgment.

2Appellants do not pursue this theory of recovery on apped.
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After denying any liability, Appellee filed a“Motion to Dismiss and/or Motion for
Summary Judgment,” asserting that the appe lants could not establish all necessary elementsof their
causes of actionin light of their admission that Randall Walker’ s actions were outside the scope of
hisemployment. Opposing afidavitswerefiled. Thetrial court granted the motion, dismissing the

complaint with prgudice. The Phipps now apped, stating the issue as follows:

Whether the granting of summary judgment to the
defendant was proper under the facts and circumstances of the case?

A motion for summary judgment® is to be granted only when it is shown that there
IS NO genuine issue as to any material fact and that the moving party is entitled to ajudgment as a
matter of law. Rule 56.03 T.R.C.P;, Caledonia Leasing and Equip. Co. v. Armstrong, Allen,
Braden, Goodman, McBrideand Prewitt, 865 S.\W.2d 10, 13 (Tenn. App. 1992). Inruling thereon,
we areto consider the matter inthe samemanner asamotion for adirected verdict madeat the close
of the plaintiff’s proof, i.e., al evidence must be viewed in alight most favorable to the motion’s
opponent and all legitimate conclusions must be drawn in their favor. White v. Methodist Hosp.
South, 844 SW.2d 642, 645 (Tenn. App. 1992). When a summary judgment motion is used
defensivdy, the plaintiff must present evidence sufficient to establish the essential elements of his
claim on which he will bear the burden of proof at trial. White, 844 S\W.2d at 645. Thus, in order
for the appellants’ claim of negligence to proceed to ajury, they must offer some material evidence
showing the existence of a duty and injury proximately caused by its breach. See Doe v. Linder

Constr. Co., 845 SW.2d 173, 183 (Tenn. 1992).

The tort of negligent hiring stems from the principle that a person conducting an
activity through employeesisliablefor harm resulting from the negligent conduct i n the empl oyment
of improper persons or instrumentalities in the work involving risk of harm to others. Gates v.
McQuiddy Office Products, No. 02A01-9410-CV-00240 (Tenn. App. Nov. 2, 1995), perm. app.

pending. The“rik,” ashereinreferred, isthat which isforeseeable. Doe, 845 SW.2d at 178. As

*Thetria court’s judgment states that its decision was based upon areview of the
“pleadings and affidavits filed with thisCourt . . . .” Thus, we treat the motion granted as one for
summary judgment for purposes of review. Rule 12.02 T.R.C.P.
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stated by the court in Doe:

Foreseeability is the test of negligence. If the injury which occurred
could not have been reasonably foreseen, the duty of care does not
arise, and even though the act of the defendant in fact caused the
injury, there is no negligence and no liability. See Spivey v. St
Thomas Hospital, 31 Tenn. App. 12, 211 SW.2d 450, 456 (1948).
“[T]he plaintiff must show that the injury was a reasonably
foreseeable probability, not just aremote possibility, and that some
action within the [defendant’ s] power more probably than not would
have prevented the injury.” Tedder, 728 SW.2d at 348.
Foreseeability must be determined as of the time of the acts or
omissions claimed to be negligent.

The affidavit of the appellee was filed in support of the motion for summary

judgment, which states, in pertinent part:

| am the owner and sole proprietor of Walker Electric.
| am also the father of . . . Randall Wayne Walker. . . .

Walker Electric, through the summer and fall of 1994,
employed two electricians and two assistants. The two electricians
were Curtis Shuler and Randall Wayne Walker. Both electricians
were alowed to perform work outsde of their employment with
Walker Electric on an independent contracting basis. When these
electricians worked as independent contractors for a third party,
Walker Electric had no control or responsibility for their actions or
work.

Randall Wayne Walker has worked as an electrician
for Walker Electric for approximately 11 years. At the time that |
hired Randall Walker, | had no knowledge or notice that Randal
Waker was using or abusing illicit or illegal substances.
Additiondly, | had no knowledge or notice at the time that | hired
Randall Walker or during the period of time that Walker Electric
worked on the [Appellants’] house that Randall Walker had ever
broken into and stolen property from other peopl€ s homes.

Curtis Shuler was the sole electrician assigned by
Walker Electric to instdl the electrical wiring and fixtures in
Plaintiffs’ house. Randall Walker was not used by Walker Electric
to install any of the electrical wiring or fixtures in this house. . . .
Randall Walker’ sonly accessto Plaintiff’ s[sic] homeoccurred when
Randall Walker was working for Shore Builders as a sub-contractor.
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.... Walker electric hasnot performed any additional
electric work on Plaintiffs’ house since August 1994.

At some pointin late summer or early fall in 1994, but
prior to Plaintiffs' fully movinginto their house, Randall Walker was
requested by Plaintiff John Phipps to accompany him and repair a
light in the Plaintiffs’ kitchen. At the time of Plaintiff’s request,
Randall Walker was not working as an employee of Walker Electric
but wasworking in another houselocatedin AllenBrook Subdivision
as a sub-contractor for Shore Builders, Inc. . . .

During the weekend of Saturday, October 15, 1994,
and Sunday, October 16, 1994, Randall Walker was not performing
any work for Walker Electric. . . .

At thetime of the alleged break-in, | was not aware of
any substance use or abuse by Randdl Walker. Although | am aware
of Randall’ sdifficulty with substance abuse, | believethat at thetime
of the incident, Randall Walker had been successfully rehabilitated.

Randall Walker is 30 years old, independent from my
support, and resides outside of my home.

In opposition, Mr. Phippsfiled his affidavit, stating:

| am the homeowner, along with my wife, who has
filed the Complaint in this action.

... Just after we moved into our house, | walked up
to Robert Walker (who wasworking just up the street from our home)
and advised him of aproblem with our kitchen light. He sent hisson,
Randall Wdker, to go to my home, to address the problem.

Randall Walker come to our home | led him into the
kitchen where | showed him the problem with an overhead light. He
identified a“ ground problem” with the on/off switch. Herepaired the
problem in our presence. . . .

At an earlier time, | observed Randall Walker
installing light switches in our sunroom and also working on an
outside security light. After theburglary, | discovered that thislight,
aswell asall other security lights, had been mal adjusted so that they
would not cover the perimeter of the house against intruders.

Wemoved into thisresidence on September 23, 1995.
It was on October 12, 1995, that Randall Walker came to our house
to correct the wiring problem. The burglary occurred on or about
October 15, 1995.

Randall Walker has since pled guilty to thisburglary.
. itisour belief that Robert Walker employed his

son knowing of his son’s crimind tendencies, and failed to warn us
of hisson’s behavior.



Appellants maintain that material factua disputes exist regarding whether Randall
Walker was afforded access to and dlowed to work onthe appdlants’ residence, viahis employ by
Appellee, and whether Appellee wasaware of his son’s substance abuse and prior criminal activity
at thistime. Itisargued that dueto the* special relationship” existing between Randall Walker and
Appelleein this case (i.e. father and son), that a reasonable inference may be drawn by a jury that
Appelleewas aware of his son’s*“criminal tendencies’ and, thus, could reasonably foresee that his
employment of Randall in this particular capacity, created a foreseeable risk of harm to the

appellants.

ThisCourt in Gatesheld that aclaim for negligent hiring “ requires something more
than a showing of past criminal conduct.” Gates, dlip op. a 4. Gates identified three dements
necessary for recovery under a negligent hiring theory: “(1) evidence of unfitnessfor the particul ar
job, (2) evidence that the applicant for employment, if hired, would pose an unreasonable risk to
others, [and] (3) evidence that the prospective [employer] knew or should have known that the
historical criminality of theapplicant wouldlikely berepetitive.” 1d. Gatesconcluded that negligent
hiring arises only when a particular unfitness of a job applicant creates adanger of harm to others

which the employer should have known. 1d. at 5.

Although Appellee saffidavit admitsto knowledge of hisson’ sprior substance abuse,
thereisnothing in the record to dispute his statement that he was unaware of any illegal drug use by
his son at the time of hisemploy. Moreover, there is nothing in Mr. Phipps' affidavit, other than
mere conclusion, to refute Appellee's statement that he was unaware that his son had ever
burglarized houses at the time that Walker Electric worked on Appellants home. Nor isthere any

evidence in the record that suggests Randall Walker’s prior commission of this crime.

*Mr. Phipps filed a supplemental affidavit and attached thereto certain portions of a“pre-
sentence report” of Randall Walker. Neither the affidavit nor the report comply with Rule 56.05
T.R.C.P. and, thus, will not be considered by this Court. However, even if these materials were
proper for our consideration, they fail to esablish knowledge on behdf of the Appellee of his
son’s propensity to commit the felonious act of burglarizing houses. The pre-sentence report
only establishes that Randall Walker’s“criminal tendencies’ included misdemeanor charges of
theft, various traffic violations, possession of illegal drugs and forgery.
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Viewing the evidence in alight most favorable to Appellants, we find that no duty
was owed them by the gppellee under the facts presented. Moreover, we find that Appellants have
failed to establish the element of proximate cause. Ordinarily, the proximate cause of an injuryis
for thejury, but wherethere are uncontroverted facts, the question of proximate or intervening cause
isfor thetrial court. Seee.qg., Doev. Linder Constr., 845 SW.2d at 183. Appellants concede that
thealleged crimina acts of Randall were committed outside the scope of hisemployment. Corder
v. Metropolitan Government, 852 SW.2d 910 (Tenn. App. 1992), holds that an employer is not
liable for the wrongful acts of an employee committed outside the scope of hisemployment, even
if the hiring of the employee was negligent. Corder, 852 S\W.2d at 915. Corder reasons that the
hiring of the employee is not the proximate cause of his acts committed outside the scope of his
employment. 1d. Itis, therefore, immaterial whether Randall was afforded accessto or allowed to

work on Appellants home by Appellee.

The judgment of the trial court is hereby affirmed and this cause dismissed. Costs

are assesed againgt John and Sandra Phipps, for which execution may issue if necessary.

FARMER, J.

CRAWFORD, P.J., W.S. (Concurs)

HIGHERS, J. (Concurs)



