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J OSEPH G.  COKER OF J ACKSBORO FOR APPELLEE

O P I  N I  O N

    Godda r d,  P. J .  

Kyl e  A.  J us t i c e ,  who a ppe a r e d pr o s e  i n t he  Tr i a l

Cour t ,  a ppe a l s  di s mi s s a l  of  hi s  s ui t  a ga i ns t  Be nny Gr e e n,  s e e ki ng

da ma ge s  f or  br e a c h of  c ont r a c t .   The  Tr i a l  Cour t ,  on mot i on of

Mr .  Gr e e n,  di s mi s s e d t he  s ui t  unde r  t he  doc t r i ne  of  f or me r  s ui t

pe ndi ng,  t he r e  be i ng a  pr i or  s ui t  f i l e d by Mr .  Gr e e n a ga i ns t  Mr .

J us t i c e  i n  t he  Ci r c ui t  Cour t  f or  Ca mpbe l l  Count y,  s e e ki ng a
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de c l a r a t i on of  r i ght s  a s  t o  t he  c ont r a c t ,  a s  we l l  a s  a  r e c ove r y

f or  i t s  br e a c h.  

Mr .  J us t i c e  pur por t e d t o  a ppe a l ,  but  hi s  a ppe a l  i s

oppos e d by a  mot i on by Mr .  Gr e e n t ha t  i t  be  di s mi s s e d on t he

gr ound,  i nt e r  a l i a ,  t ha t  t he  not i c e  of  a ppe a l  wa s  not  t i me l y

f i l e d wi t h t he  Cl e r k of  t he  Ci r c ui t  Cour t  of  Ande r s on Count y.

The  r e c or d di s c l os e s  t he  f ol l owi ng:

( 1) J une  22,  1995. Ent r y of  or de r  di s mi s s i ng Mr .  J us t i c e ' s  s ui t

unde r  t he  doc t r i ne  of  f or me r  s ui t  pe ndi ng.

( 2) J une  26,  1995.   Pl e a di ng f i l e d by Mr .  J us t i c e ,  whi c h i s

s t yl e d a s  f ol l ows :

OBJ ECTI ON TO DI SMI SSAL

MOTI ON TO CORRECT ERROR BEFORE APPEAL

( 3)  J ul y 21,  1995.   Or de r  de nyi ng " t he  r e que s t  t o  c or r e c t

t he  j udgme nt  di s mi s s i ng t he  c a us e  of  pl a i nt i f f . "

( 4)  Se pt e mbe r  5 ,  1995.   Not i c e  of  a ppe a l  f i l e d wi t h t he

Cl e r k of  t he  Ci r c ui t  Cour t  by Mr .  J us t i c e ,  whi c h r e f e r s  t o a

f i na l  j udgme nt  e nt e r e d on t he  " 29t h da y of  Aug.  1995. "   No

or de r  be a r i ng t ha t  da t e  wa s  e ve r  e nt e r e d.
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I t  i s  c l e a r  t ha t  e ve n s houl d we  t r e a t  Mr .

J us t i c e ' s  J une  26 mot i on a s  a  Rul e  59 mot i on t o  a l t e r  or

a me nd t he  J une  22 or de r  of  di s mi s s a l ,  t he  l a t e s t  Mr .

J us t i c e ' s  not i c e  of  a ppe a l  woul d ha ve  be e n t i me l y f i l e d wa s

Augus t  21,  31 da ys  s ubs e que nt  t o  J ul y 21.   ( The  30t h da y,

Augus t  20,  wa s  a  Sunda y. )

I n r e a c hi ng our  c onc l us i on,  we  a r e  not  unmi ndf ul

of  t hr e e  i nt e r ve ni ng mot i ons  f i l e d by Mr .  J us t i c e .   The

f i r s t  wa s  f i l e d on J ul y 19t h,  a nd i s  s t yl e d " MOTI ON EX PARTE

FOR I NTERLOCUTORY APPEAL BY PERMI SSI ON FROM THE TRI AL

COURT. "   The  s e c ond wa s  f i l e d on Augus t  2  a nd i s  s t yl e d

" MOTI ON OF PLAI NTI FF FOR PERMI SSI ON TO APPEAL I NTERLOCUTORY

ORDER. "   

Bot h mot i ons  we r e  not  a ppr opr i a t e  be c a us e  t he

or de r  s ought  t o  be  a ppe a l e d i s  not  a n i nt e r l oc ut or y one ,  but

a  f i na l  one ,  whi c h s us t a i ne d Mr .  Gr e e n ' s  pl e a  of  f or me r  s ui t

pe ndi ng.

The  t hi r d mot i on,  whi c h wa s  f i l e d on Augus t  30,  i s

s t yl e d " MOTI ON TO ALTER J UDGMENT. "   Thi s  mot i on i s  not

t i me l y i n  t ha t  t he  j udgme nt  of  t he  Tr i a l  Cour t  ha d be c ome

f i na l .

I n  s umma r y,  we  hol d t ha t  a  l os i ng pa r t y  ma y not

i nde f i ni t e l y  c ont i nue  t he  pe r i od a l l owe d f or  f i l i ng a  not i c e
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of  a ppe a l  by t he  s i mpl e  e xpe di e nc y of  f i l i ng mul t i pl e

i na ppr opr i a t e  mot i ons  not  c ont e mpl a t e d by t he  Te nne s s e e

Rul e s  of  Ci vi l  or  Appe l l a t e  Pr oc e dur e .

Exe r c i s i ng our  di s c r e t i on,  we  de ny Mr .  Gr e e n ' s

mot i on t o  a dj udge  da ma ge s  f or  a  f r i vol ous  a ppe a l  pur s ua nt  t o

T. C. A.  27- 1- 122.

For  t he  f or e goi ng r e a s ons  t he  mot i on t o  di s mi s s  i s

gr a nt e d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  J us t i c e .

______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


