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Kyl e A. Justice, who appeared pro se in the Trial
Court, appeals dism ssal of his suit against Benny G een, seeking
damages for breach of contract. The Trial Court, on notion of
M. Geen, dismssed the suit under the doctrine of former suit
pendi ng, there being a prior suit filed by M. G een against M.

Justice in the Crcuit Court for Canpbell County, seeking a



declaration of rights as to the contract, as well as a recovery

for its breach

M. Justice purported to appeal, but his appeal is
opposed by a notion by M. Geen that it be dism ssed on the

ground, inter alia, that the notice of appeal was not tinely

filed with the Cerk of the Grcuit Court of Anderson County.

The record discloses the foll ow ng:

(1) June 22, 1995. Entry of order dism ssing M. Justice's suit

under the doctrine of fornmer suit pending.

(2) June 26, 1995. Pleading filed by M. Justice, which is

styled as fol |l ows:

OBJECTI ON TO DI SM SSAL
MOTI ON TO CORRECT ERROR BEFORE APPEAL

(3) _July 21, 1995. Oder denying "the request to correct

the judgnent dism ssing the cause of plaintiff."

(4) Septenber 5, 1995. Notice of appeal filed with the

Clerk of the Circuit Court by M. Justice, which refers to a
final judgnent entered on the "29th day of Aug. 1995." No

order bearing that date was ever entered.



It is clear that even should we treat M.
Justice's June 26 notion as a Rule 59 notion to alter or
anend the June 22 order of dismssal, the latest M.
Justice's notice of appeal would have been tinely filed was
August 21, 31 days subsequent to July 21. (The 30th day,

August 20, was a Sunday.)

In reaching our conclusion, we are not unmn ndful
of three intervening notions filed by M. Justice. The
first was filed on July 19th, and is styled "MOTI ON EX PARTE
FOR | NTERLOCUTORY APPEAL BY PERM SSI ON FROM THE TRI AL
COURT." The second was filed on August 2 and is styled
“MOTI ON OF PLAI NTI FF FOR PERM SSI ON TO APPEAL | NTERLOCUTORY

ORDER. "

Bot h noti ons were not appropriate because the
order sought to be appealed is not an interlocutory one, but
a final one, which sustained M. Geen's plea of forner suit

pendi ng.

The third notion, which was filed on August 30, is
styled "MOTI ON TO ALTER JUDGVENT." This notion is not
tinmely in that the judgnent of the Trial Court had becone

final.

In summary, we hold that a | osing party may not

indefinitely continue the period allowed for filing a notice



of appeal by the sinple expediency of filing nmultiple
i nappropriate noti ons not contenpl ated by the Tennessee

Rul es of G vil or Appellate Procedure.

Exercising our discretion, we deny M. Geen's
notion to adjudge danages for a frivol ous appeal pursuant to

T.C A 27-1-122.

For the foregoing reasons the notion to dismss is
granted and the cause remanded for collection of costs

bel ow. Costs of appeal are adjudged agai nst M. Justice.

Houston M Goddard, P.J.



CONCUR

Her schel P. Franks, J.

WlliamH | nman, Sr.J.



