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OPi1 NI ON

This is an appeal by defendant, George WIIiam Hussey
("Husband"), fromthe trial court's judgnent denying his petition
to term nate and/or reduce the alinony which the trial court had
previously ordered himto pay to plaintiff, Retha Lamar Hussey

("Wfe").

The Probate Court of Davidson County entered a Final Decree
of Divorce on 17 Cctober 1985. The decree incorporated and nmade a
part of the decree a Property Settlenent Agreenent ("PSA") entered
into by the parties. The PSA required Husband to pay Wfe alinony
in futuro of $25,000.00 on 31 Cctober 1988 and every succeedi ng
third year until Wfe's remarriage or either parties' death. The
pur pose of the paynent was to enable Wfe to purchase an aut onobil e
every three years. The PSA al so required Husband to pay additi onal
alimony in futuro of $1,442.30 on Friday of each week, $10,000.00
on 31 July of each year, and $62. 00 per nonth for nedi cal insurance
prem uns. Neither the PSA nor the decree provided that these |ast
three paynents would discontinue upon Wfe's renarriage. The
agreenent expressly provided that Husband woul d deduct the weekly,
nont hly, and yearly paynents for federal incone tax purposes and
that Wfe would report these paynents as incone. As to the weekly
and yearly paynents, the PSA provided that if Husband's "incone is
at any tine reduced below his 1985 incone, then...Husband shal
have a right to petition the Court for a reduction in alinony
paynents. " In order to secure the alinony paynents, the court

allowed Wfe to maintain alife insurance policy on Husband s |ife.

Wfe agreed to forego any nmarital interest in fifteen
separate pieces of real property, many of which were inproved by

notels or hotels and one of which included an office building
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Wfe also agreed to transfer to Husband, in exchange for receiving
alinony, all accounts receivable, all stock in Maple Manor Mdtel,
all stock in Hussey and Jones Construction Conpany, and various
| easehold interests in notels and outdoor advertising. In
addition, Wfe transferred her interest in eighteen separate bank

accounts to Husband.

I n August 1994 Husband filed a petition seeking to term nate
or reduce his alinmony in futuro paynents because there were
substantial and material changes in his circunstances since 17
Oct ober 1985 and because Wfe had remarried and |ived with her new
husband who contributed to her support. He also argued that
Tennessee Code Annot at ed section 36-5-101(a)(2)(B), effective 9 May
1994, provided that alinmony in futuro would term nate automatically
upon the remarri age of the recipient of the alinony. Thus, Husband
asked the court to hold that his obligation to pay alinony in
futuro term nated upon Wfe's remarriage in June 1993 and to award
him the anmount of all paynents nmade to Wfe since her renmarriage
except for paynents of alinony arrears made through a bankruptcy

pr oceedi ng.

Wfe answered and filed a counter-petition in which she
asked the court to hold Husband i n contenpt of court for failing to

make the $25, 000. 00 paynent.

On the date of the hearing on Husband's petition to
term nate or reduce his alinony, Husband was engaged in the rea
estate and notel business, |eased an office building, and owned a
not el and condom niumin Steanboat Springs, Colorado. This is the
same business that Husband was in on the date the parties entered
into the PSA At the hearing, Husband introduced evidence
concerning his net worth and incone in 1985, the year of the

original decree, and in 1993, the year before Husband filed the
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petition. The evidence established that Husband's taxable incone
in 1985 was in excess $358,000.00 and his net worth was
$10, 377, 251. 00. There was no countervailing evidence with respect
to Husband's incone or net worth in 1985. |In addition, Husband had
t axabl e i ncone of $376,390.00 in 1984 and $247,837.00 in 1986. In
1987, he |ost sone $3,000,000.00 in the stock market. In 1993,
Husband | ost $512,282. 00 and had a negative average nonthly cash
fl ow of -$3,807.50. Husband al so i ntroduced evi dence show ng t hat

his net worth in 1994 was -$2, 496, 470. 00.

Wfe testified that she was remarried on 14 June 1993. Wen
she remarri ed, she sold her condom niumand paid off a nortgage of
$45, 000. 00. Her nonthly nortgage paynent had been $541.00. At
present, Wfe's new husband pays rent of $725.00 per nonth for the
couple's apartnent. Wfe also testified that her husband and his
conpany have paid for her and her husband to take trips. At trial,
Wfe admtted that she spends approximately half of her time on
those trips and that "we're gone constantly.” She also testified
that she pays for groceries and utilities at their apartnment when

they are not on the trips.

In Septenber 1994, the trial court denied Husband's notion
to termnate the alinony paynents and ordered Husband to conti nue
maki ng t he paynents of weekly alinmony to Wfe until further orders.
This order was wthout prejudice to Husband's right to be
rei mbursed for such paynents. The trial court took all other
mat t ers under advi senent. Subsequently, the court entered an order
maki ng the Attorney General of the State of Tennessee a party in
order to address the constitutionality of Tennessee Code Annot at ed

section 36-5-101(a)(2)(B).

On 7 Decenber 1994, the trial court entered an order denying

Husband' s petition to term nate the alinony in futuro after finding
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that "the parties clearly intended by the plain terns of the
Marital Dissolution Agreenent that the alinony in futuro was to be
payabl e after the wife remarried" and t hat Tennessee Code Annot at ed
section 36-5-101(a)(2)(B) "cannot be applied retroactively as it is
in violation of Article 1, Section 20 of the Tennessee
Constitution.” The trial court also held that there had not been
"a mterial or substantial change in [Husband's] financial

condition."

Husband then noved to anend the findings and the judgnent
of the trial court. Husband's notion included two argunents.
First, he contended that Tennessee Code Annotated section 36-5-
101(a)(2)(B) required the termnation of his obligation to pay
alinmony in futuro as of 9 May 1994, the date the statute becane
I aw. Second, he argued that there had been material and
substantial changes in circunstances in that his incone had
decreased substantially below his 1985 incone and that Wfe had
remarried and lived with her new husband who contributed to her
support. Husband al so asked the court to hold that he was not in
contenpt and that Wfe was not entitled to the default renedy set
forth in paragraph five of the decree. |In addition, he asked the

court to dismss Wfe's counter-petition.

Thereafter, the court vacated the 7 Decenber order and
entered a new order. The court held that it could not apply
section 36-5-101(a)(2)(B) to the instant case w thout violating
article 1 section 20 of the Tennessee Constitution.! The court
found that the parties had intended that Husband would pay the
alinmony until Husband or Wfe died, whichever occurred first, and

that the PSA retained its contractual nature and was, therefore,

!Article 1 section 20 of the Tennessee Constitution provides
“[t]hat no retrospective law, or law inpairing the obligations of
contracts, shall be nade.”



not subject to nodification. The court then concluded that even if
the alinmony was subject to nodification there had not been a
materi al or substantial change in Husband' s financial condition.
The court subsequently anmended its judgnent to hold that Husband
was not in contenpt of court, that Wfe was not entitled to the
default remedy in paragraph five of the decree, and that Husband
was not required to purchase Wfe an autonobile. In all other
respects the January 1994 order renmmined in effect. Husband
appealed fromthe court’s order, as anended, and assi gned several

i ssues.

The record shows that the trial court questioned the
credibility of Husband's testinony regardi ng the current val uati ons
of his property. Husband's 1985 financial statenent listed the
mar ket value of the Hallmark Inn IV, the Hallmark Inn V, the
Congress Inn, the Hall mark Scottish Inn I, and the Gateway O fice
Bui I ding i n excess of $11, 600, 000. 00. The 1985 fi nanci al st at enent
also listed the value of Husband's farm and hone as $540, 000. 00.
Husband currently owns all of these same assets, but, at the
i nstant hearing, Husband insisted that the market value of all his
hol di ngs was only $6, 250, 000. 00 pl us $399, 000. 00 he had in cash.
Ironically, Husband's new net worth not only includes the above
assets, but also a notel in Steanboat Springs, Col orado that has a
restaurant, two shops, twenty-four condos, twenty-three notel
roons, and a sports bar. He is adding three new roons and the
roons rent for between $125. 00 and $345. 00 per night. Husband al so
had a conmi ssion of $142,500.00 due himfor the sale of a notel at
the tinme of the hearing. Further, Husband filed Chapter 11
bankr upt cy whi ch reduced t he debt fromthe notels and substantially
reduced the interest rate on the debt. In 1994, Husband had over
one-half mllion dollars available to him from his sole
proprietorship. The capital expenditures planned by Husband and

the noney set aside for his hotels in 1994 were several hundred
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t housand dol | ars.

Husband' s first issue is "[w hether the Probate Court erred
in holding that T.C A 36-5-101(a)(2)(B) (which provides that
alinmony in futuro wll termnate automatically and unconditionally
upon the remarri age of the recipient) did not term nate [ Husband' s]
obligation to pay alinony in futuro even though [Wfe] remarried in

June, 1993."

The trial court refused to term nate Husband's alinony
obligation and held that the portion of the PSA providing for
alinmony in futuro "retained its contractual nature" and that the
statute "cannot be applied to the alinony at issue wthout

violating Article 1, Section 20 of the Tennessee Constitution.”

Tennessee Code Annot at ed secti on 36-5-101(a) (2)(B) provides,
in pertinent part, as follows: "In all cases where a person is
receiving alinmony in futuro...and that person remarries, the
alinmony in futuro...wll termnate automatically and uncon-
ditionally upon the remarriage of the recipient.” According to the
rules of statutory construction, a court is to apply a statute
prospectively "unless the legislature clearly indicates to the
contrary." Shell v. State, 893 S.W2d 416, 419 (Tenn. 1995)(citing
Wods v. TRW Inc., 557 S.W2d 274, 275 (Tenn. 1977)). The statute

at issue in the instant case does not clearly direct the courts to

apply it retroactively.

It is Husband's contention that his obligation to pay
alinmony in futuro termnated in June 1993 because that is when Wfe
remarri ed. Husband concedes that retrospective | aws that take away
a right that vested before the General Assenbly enacted the | aws

are unconstitutional. Morris v. Goss, 572 S.W2d 902, 907 (Tenn.



1978) (hol ding that retrospective | aws are "t hose which take away or
I npair vested rights acquired under existing |aws or create a new
obligation, inpose a new duty, or attach a new disability in
respect of transactions or considerations already passed'). Al so,
Husband concedes that, if Wfe had a vested unconditional right to
receive alinony in futuro prior to the enactnent of the statute, it
woul d be unconstitutional to apply the statute to Wfe's right to

receive alinony in futuro.

Wfe argues that Husband' s agreenment to pay alinony until
either parties' death in exchange for Wfe foregoing any interest
inthe parties' marital property did in fact vest in her the right
to receive the alinmony in futuro. Further, she asserts that the
al i nony represented her share of the marital property. Thus, the
portion of the PSA regarding alinony maintained its contractua
nature and did not nerge into the decree. She relies on McCarty v.
McCarty, 863 S.W2d 716 (Tenn. App. 1992); Hays v. Hays, 709 S. W 2d
625 (Tenn. App. 1986); and Seal v. Seal, 802 S.W2d 617 (Tenn. App.
1990) for the proposition "that a statute cannot be applied
retroactively to a pre-statute divorce so as to permt term nation
of any alinony paynents by a fornmer husband to a fornmer wi fe under

a prior agreenent."”

In Mrris, the court stated that "[t]he words (vested
rights) are used as inplying interests which it is proper for the
state to recognize and protect and of which the individual could
not be deprived arbitrarily without injustice." Morris, 572 S. W 2d
at 905 (citing 16 Am Jur 2d Const. Law 8§ 421 (1964)). Here, the
application of the statute would arbitrarily deprive Wfe of her
right to receive the alinony paynents. The |egislature cannot, by
fiat, term nate alinony upon the remarriage of a party when the

parties did not intend that the alinony obligation would term nate



upon remarri age.

The determ native i ssue before us i s "whether the provision
in the agreenent for the making of [alinobny] paynents retained its
contractual nature because it constitutes the division of marital
property, or lost its contractual nature because it constitutes
alinmony in futuro which the court has the continuing statutory
power to nodify upon a show ng of changed circunmstances."” Towner
v. Towner, 858 S.W2d 888, 890 (Tenn. 1993). In Towner, the court
found that a wife's waiver of any interest in her former husband's
mlitary pension in exchange for alinony paynents did survive the
merger of the Marital D ssolution Agreenent into the Final Divorce
Decree because the paynent represented the wfe's share of the

marital property. 1d. at 891-92.

The parties inthis case entered into a witten PSA coveri ng
the alinony, division of the marital property, and the costs of
litigation. A PSAw Il nmerge intothe decree to the extent that it
represents a duty inposed by statute or judicial rule at the tine
the decree is entered. Blackburn v. Bl ackburn, 526 S. W 2d 463, 465
(Tenn. 1975). To the extent that the agreenment goes beyond the
duties inposed by law, the agreenent retains its contractual
nature. That is, the contractual obligations which are beyond the

duties inposed by | aw survive as contracts. Id.

At the tine of the entry of the original divorce decree, the
parties' marital estate had a value of nore than $14, 000, 000. 00.
Wfe received a lunp sum award of $100, 000.00. The remrai nder of
the property was vested in Husband. Courts are to construe
di vorce decrees incorporating property settlenents as they would
any other witten instrunent. Hale v. Hale, 838 S.W2d 206, 208-09

(Tenn. App. 1982). Courts are to interpret contracts by



ascertaining "the intention of the parties"” and by giving "effect
to that intention, consistent with |l egal principles.” Bob Pearsal

Motors, Inc. v. Regal Chrysler-Plynmouth, Inc., 521 S.W2d 578, 580
(Tenn. 1975). "In construing contracts the words expressing the
parties' intentions should be given their wusual, natural and
ordi nary nmeaning." Taylor v. Wite Stores, Inc., 707 S.W2d 514,

516 (Tenn. App. 1985).

W are of the opinion, that taking the entire PSA into
consideration, it was the intention of the parties that the alinony
obligation would not term nate upon the remarriage of Wfe. The
pl ai n | anguage of the PSA shows that the parties contenpl ated t hat
upon remarriage the $25,000.00 paynent every three years would
termnate. While the parties could have so provided, nothing in
the PSA shows an intention that Wfe's right to the yearly, weekly,
and nont hly al i nony paynents woul d term nate, except upon her death

or Husband's death

Mor eover, we are of the opinion that it is clear that the
parties bargained for and agreed that Wfe would forego any
I nterest in Husband's properties in exchange for a lifelong stream
of inconme secured by a one mllion dollar life insurance policy
that Wfe was to maintain on Husband's life. Here, Wfe, under the
terns of the PSA, accepted a one tinme cash paynent of $100, 000. 00,
a yearly paynent of $10, 000.00, a paynent of $25, 000.00 every three
years, a weekly paynent of $1,442.30, and a nonthly paynent of
$62.00. I n exchange for these paynents, Wfe gave up her interest
inthe parties' marital residence, in fourteen separate parcels of
real property, nost of which were inproved by notels and/or office
bui I di ngs, and in eighteen separate bank accounts. The PSA al so
provided that the agreenent was the "final settlenment of all

property rights of the parties and a discharge from all clains
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arising out of their marital relationship, including but not
limted to alinony, dower, curtsey, statutory all owance, honestead
rights, right to take against the will of the other, inheritance,
descent or distribution, or right to act as admnistrator or
executor of the other's estate, except those clains preserved in

this Agreenent.”

W hold that the parties i ntended that the award of alinony
woul d, in effect, be a division of the marital estate. In exchange
for the paynment of alinony for her lifetinme or Husband' s lifetine.
W believe that a plain reading of the PSA reveals onits face that
the paynments nade to Wfe represent her share of the narital
property. This state recognizes that contracts nmay i nclude inplied
obligations fromthe nature of the agreenent. More v. More, 603
S.W2d 736 (Tenn. App. 1980). The terns of the PSA, which are in
excess of the parties' obligations under Tennessee | aw, nai ntai ned
their contractual nature. Because article 1 section 20 of the
Tennessee Constitution prevents the application of a |aw which
impairs a contract right, Tennessee Code Annotated section 36-5-
101(a)(2)(B) does not affect the terns of the parties' PSA executed

in 1985.

Further, we hold that the probate court did not err in
hol di ng that there had not been a substantial material change of
circunstances which would entitle Husband to have his alinony

obl i gation nodifi ed.

Tennessee Code Annotated section 36-5-101(d)(1) provides
various factors which the court should consider in nodifying
support and nmi ntenance. Jones v. Jones, 784 S.W2d 349, 353
(Tenn. App. 1989). In reviewwng the factors set forth in the

statute, it is clear that Husband has not carried his burden of

11



proving that a change of circunstances exists. Currently, he has
significant earning capacity as conpared with Wfe. The duration
of the parties' nmarriage was twenty-five years, and Wfe has
numer ous physical ailnments which would prevent or limt her from

supporting herself.

Husband has shown that Wfe is living with a third party.

Once this is shown, “it is incunbent upon [Wfe] to then show by
the greater weight or preponderance of the evidence that... she
needs t he anount of support previously awarded.” Azbill v. Azbill,

661 S.W2d 682, 687 (Tenn. App. 1983). W think the record
establi shes that Wfe has shown that she has a need for the alinony

payments to conti nue.

Wfe is presently 53 years old. She is not enpl oyed nor was
she enpl oyed during the marriage. Her sole incone is the alinony.
The evidence established that she received no support from her
present husband except for apartnment rent. Her present husband
pays his fornmer wife one-half of his gross incone, her nortgage
paynment of $479.00 per nonth, one-half of all housing anmenities
whi ch are approxi mately $400.00 to $500.00 per year, one-half of
his former wife's health insurance, one-half of all nmedical bills
not covered by i nsurance whi ch are approxi mately $225. 00 per nont h,
and one-half of the house insurance of $800.00 per year. Wfe
suffers fromcrippling arthritis in her right hand and right foot
and has hi gh bl ood pressure which is at stroke level. Finally, she
has a nonthly obligation to the Internal Revenue Service of

$4, 600. 00.

VWhil e there has been a substantial decrease in Husband's

i ncome, there has not been a material or substantial change in

circunstances to nerit a reduction in alinony in futuro.
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We have al so considered Wfe's request that Husband pay her
attorney's fees as a result of this appeal and find her request to

be without nerit.

The judgnment of the trial court is in all things affirned,
and the cause is remanded to the trial court for further necessary
pr oceedi ngs. Costs on appeal are taxed one-half to the

plaintiff/appellee and one-half to the defendant/appellant.

SAMUEL L. LEWS, JUDGE

CONCUR:

BEN H CANTRELL, JUDGE

WLLIAM C. KOCH, JR, JUDGE
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