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  O P I  N I  O N

  Godda r d,  P. J .  

J a c que l i ne  S.  Ede nf i e l d Fl or i a n a nd he r  f or me r  hus ba nd,

Ma r k Emme t t  Ede nf i e l d,  a ppe a l  or de r s  e nt e r e d i n  t he  Ci r c ui t  Cour t

f or  Sul l i va n Count y.   The  a ppe a l s  a r i s e  f r om t wo s e pa r a t e

pr oc e e di ngs  i nvol vi ng t he i r  mi nor  c hi l d ,  whi c h ha ve  be e n

c ons ol i da t e d i n  t hi s  Cour t .
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 The  f i r s t  a ppe a l  a r os e  a f t e r  a  he a r i ng c onduc t e d by

J udge  Tha ye r  i n  t he  Sul l i va n Count y La w Cour t  upon Mr s .  Fl or i a n’ s

mot i on t o  r e l oc a t e  wi t h he r  mi nor  c hi l d  t o  t he  J a c ks onvi l l e ,

Fl or i da ,  a r e a  or  t o  Na s hvi l l e ,  Te nne s s e e .   J udge  Tha ye r  de ni e d

he r  pe t i t i on t o  r e l oc a t e ,  but  i nc r e a s e d c hi l d  s uppor t ,  modi f i e d

Dr .  Ede nf i e l d’ s  vi s i t a t i on r i ght s  a nd de ni e d Mr s .  Fl or i a n’ s

r e que s t  f or  a t t or ne y f e e s .   

Whi l e  t he  f i r s t  a ppe a l  wa s  pe ndi ng,  Mr s .  Fl or i a n f i l e d

a  ne w pe t i t i on r e que s t i ng t o r e l oc a t e  wi t h t he  pa r t i e s '  mi nor

c hi l d  t o  Pont e  Ve dr a ,  Fl or i da ,  a nd t o  modi f y vi s i t a t i on.   J udge

J ohn Mc Le l l a n,  i n  t he  Sul l i va n Count y La w Cour t ,  gr a nt e d Mr s .

Fl or i a n’ s  pe t i t i on t o r e l oc a t e  wi t h t he  c hi l d a nd modi f i e d Dr .

Ede nf i e l d’ s  vi s i t a t i on a c c or di ngl y.   Mr s .  Fl or i a n’ s  r e que s t  f or

a t t or ne y f e e s  wa s  a ga i n de ni e d.   

The  f ol l owi ng i s  a  s umma r y of  t he  f i ndi ngs  of  f a c t  of

bot h of  t he  Cour t s  be l ow.   The  pa r t i e s  we r e  di vor c e d i n  1986.  

The y c ont i nue d t o  c oha bi t  f or  f i ve  ye a r s .   On Apr i l  22,  1991,

t he y e nt e r e d i nt o a n a gr e e d or de r  whi c h pr ovi de d f or  j oi nt

c us t ody of  t he  pa r t i e s '  mi nor  c hi l d ,  Na t ha ni e l .   Dr .  Ede nf i e l d

wa s  t o  ha ve  vi s i t a t i on wi t h Na t ha ni e l  t hr e e  we e k- e nds  pe r  mont h,

t hr e e  of  s i x  Tha nks gi vi ngs ,  s pr i ng br e a ks ,  a nd t he  f i r s t  ha l f  of

Chr i s t ma s  br e a k.   Dr .  Ede nf i e l d wa s  a l s o t o  pa y $1500 pe r  mont h

i n c hi l d  s uppor t ,  ma i nt a i n me di c a l  i ns ur a nc e  f or  Na t ha ni e l ,  a nd

pa y a l l  ne c e s s a r y me di c a l ,  de nt a l ,  opt i c a l ,  a nd pr e s c r i pt i on dr ug

bi l l s .   I n  Augus t  of  1991,  t he  pa r t i e s  s e pa r a t e d a nd Mr s .  Fl or i a n
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a nd Na t ha ni e l  move d f r om Ede nf i e l d’ s  home  i n Ki ngs por t  t o

Knoxvi l l e  whe r e  Mr s .  Fl or i a n wa s  t o  a t t e nd nur s i ng s c hool .  

On Oc t obe r  21,  1992,  Mr s .  Fl or i a n pe t i t i one d t he  Tr i a l

Cour t  s e e ki ng modi f i c a t i on of  t he  a gr e e d or de r .   Mr s .  Fl or i a n

s ought  s ol e  c us t ody,  i nc r e a s e d c hi l d  s uppor t  a nd a  r e duc t i on i n

vi s i t a t i on.   She  l a t e r  a me nde d he r  pe t i t i on on Apr i l  1 ,  1993,

a s ki ng t he  Tr i a l  Cour t  t o  a l l ow he r  t o  r e move  Na t ha ni e l  t o

Na s hvi l l e .   At  t r i a l ,  Mr s .  Fl or i a n r e que s t e d a l t e r na t i ve l y t ha t

s he  be  pe r mi t t e d t o  r e move  t he  c hi l d  t o  J a c ks onvi l l e ,  Fl or i da .

Mr s .  Fl or i a n ha d ma r r i e d J a me s  Fl or i a n i n  Ma y of  1993.   She

c l a i me d a t  t he  f i r s t  t r i a l  t ha t  ne i t he r  s he  nor  he r  hus ba nd c oul d

f i nd s a t i s f a c t or y e mpl oyme nt  i n  Knoxvi l l e .  

Mr .  Fl or i a n hol ds  a  Ba c he l or ’ s  de gr e e  i n

Ma na ge me nt / Huma n Re s our c e s  f r om Ea s t  Te nne s s e e  St a t e  Uni ve r s i t y .  

At  t he  f i r s t  t r i a l ,  t he r e  wa s  t e s t i mony t ha t  Mr .  Fl or i a n ha d f i ve

j obs  i n t he  pr e c e di ng f our  ye a r s .   At  t r i a l ,  Mr .  Fl or i a n

t e s t i f i e d t ha t  he  ha d s e nt  r e s ume s  t o  Na s hvi l l e  a nd t o

J a c ks onvi l l e ,  but  ha d r e c e i ve d no of f e r s  of  e mpl oyme nt  f r om

e i t he r  l oc a l e .   Mr s .  Fl or i a n ha d be e n a  l i c e ns e d pr a c t i c a l  nur s e

pr i or  t o  he r  pr e gna nc y wi t h Na t ha ni e l .   At  t he  t i me  of  bot h

t r i a l s ,  he r  nur s i ng l i c e ns e  wa s  not  a c t i ve .   Howe ve r ,  s he

t e s t i f i e d t ha t  s he  woul d be  a bl e  t o  r e t ur n t o  wor k a s  a  l i c e ns e d

pr a c t i c a l  nur s e  wi t h e i t he r  a  r e f r e s he r  c our s e  i n  Na s hvi l l e  or

t he  r e a c t i va t i on of  he r  l i c e ns e  i n  J a c ks onvi l l e .
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At  t he  t i me  of  t he  f i r s t  t r i a l ,  Na t ha ni e l  wa s  i n f our t h

gr a de  a t  Bl ue gr a s s  El e me nt a r y Sc hool  i n  Knoxvi l l e .   The r e  wa s

t e s t i mony t ha t  hi s  gr a de s  ha d be e n i mpr ovi ng.   Due  t o  hi s

a t t e nt i on de f i c i t  di s or de r ,  Na t ha ni e l  wa s  pl a c e d i n  a  Spe c i a l  

Re s our c e s  Pr ogr a m,  whi c h wa s  i n  a ddi t i on t o  t he  ba s i c  s c hool

pr ogr a m.   He  a l s o s pe nt  a n a ddi t i ona l  one  hour  e a c h da y wi t h a

t e a c he r  t o  he l p hi m i n s ubj e c t s  wi t h whi c h he  wa s  ha vi ng

di f f i c ul t y.

Dr .  Ede nf i e l d i s  a n a ne s t he s i ol ogi s t  i n  Ki ngs por t .   He

ha s  24 we e ks  of  pa i d va c a t i on pe r  ye a r  a nd,  a ddi t i ona l l y ,  t he r e

a r e  s ome  we e ks  i n  whi c h he  i s  on c a l l  but  doe s  not  ha ve  t o  be  i n

t he  of f i c e  unl e s s  t he r e  i s  a n e me r ge nc y.   He  ha d e xe r c i s e d onl y

s ome  of  t he  vi s i t a t i on oppor t uni t i e s  gr a nt e d by t he  a gr e e d or de r .  

Howe ve r ,  t hr ough hi s  i nc ome ,  he  ha d t he  a bi l i t y  t o  t a ke  Na t ha ni e l

on ma ny va c a t i ons ,  t he  l i ke s  of  whi c h Mr s .  Fl or i a n i s  una bl e  t o

a f f or d.   Al s o,  dur i ng t i me s  of  vi s i t a t i on he  a nd Na t ha ni e l

e nga ge d i n  ma ny a c t i vi t i e s  t oge t he r .

At  t he  f i r s t  t r i a l ,  Mr s .  Fl or i a n’ s  e xpe r t ,  Dr .  Ve y

Nor dqui s t ,  t e s t i f i e d t ha t  i n  hi s  opi ni on s ol e  c us t ody s houl d be

a wa r de d t o  Mr s .  Fl or i a n a nd t ha t  ne i t he r  of  t he  pr opos e d

r e l oc a t i ons  woul d ha r m Na t ha ni e l .   Dr .  Nor dqui s t  a l s o t e s t i f i e d

t ha t  Mr s .  Fl or i a n wa nt e d t o  phys i c a l l y  di s t a nc e  he r s e l f  f r om Dr .

Ede nf i e l d,  whos e  e xpe r t ,  Dr .  B.  Wa yne  La nt hor n a l s o ga ve

t e s t i mony t ha t  Mr s .  Fl or i a n wa nt e d t o  ge t  a wa y f r om Dr .  Ede nf i e l d



1 Th i s  o r d e r  wa s  e n t e r e d  o n  J a n u a r y  2 5 ,  1 9 9 4 ,  p r i o r  t o  t h e  e f f e c t i v e

d a t e  o f  t h e  a me n d e d  g u i d e l i n e s .

5

a nd t ha t  ne i t he r  of  t he  pr opos e d move s  woul d be  i n  t he  be s t

i nt e r e s t  of  t he  c hi l d .  

Ba s e d on a  f i ndi ng t ha t  t he  pa r t i e s  c oul d not

c ommuni c a t e  we l l  e nough t o  ma ke  t he  pr e s e nt  c us t ody a r r a nge me nt

wor k,  t he  Tr i a l  Cour t  c ha nge d t he  pa r t i e s ’  c us t ody a r r a nge me nt

f r om j oi nt  t o  s ol e  c us t ody i n  f a vor  of  Mr s .  Fl or i a n.   Dr .

Ede nf i e l d’ s  vi s i t a t i on pr i vi l e ge s  we r e  modi f i e d a c c or di ngl y.   

Al s o,  Dr .  Ede nf i e l d ' s  c hi l d  s uppor t  obl i ga t i ons  we r e  i nc r e a s e d

f r om $1750 t o  $2300 pe r  mont h. 1  The  Tr i a l  Cour t  j us t i f i e d t hi s

i nc r e a s e  by f i ndi ng t ha t  t he  or i gi na l  de c r e e  i nvi s i one d e qua l

t i me  s pe nt  wi t h e a c h pa r e nt  a nd Mr s .  Fl or i a n wa s  t o  pa y t ui t i on

f or  pr i va t e  s c hooi ng out  of  t he  i nc r e a s e d a mount .   Mr s .  Fl or i a n’ s

r e que s t  t o  r e move  Na t ha ni e l  wa s  de ni e d be c a us e  ne i t he r  s he  nor

he r  hus ba nd ha d obt a i ne d e mpl oyme nt  i n  Na s hvi l l e  or  t he

J a c ks onvi l l e  a r e a .   As  a l r e a dy not e d,  bot h pa r t i e s  a ppe a l e d t hi s

or de r .

I n  J une  of  1994,  Mr s .  Fl or i a n a ga i n pe t i t i one d t he

Tr i a l  Cour t  t o a l l ow he r  t o r e l oc a t e  wi t h Na t ha ni e l .   Af t e r  t he

f i r s t  he a r i ng,  Mr .  Fl or i a n a c c e pt e d e mpl oyme nt  i n  Pont e  Ve dr a ,

whi c h pa i d t wo- t hi r ds  mor e  t ha n hi s  pr i or  j ob i n  Knoxvi l l e .   Mr s .

Fl or i a n t e s t i f i e d t ha t  s he  a nt i c i pa t e d s he  woul d be  a bl e  t o f i nd

e mpl oyme nt  t he r e  a s  we l l .   Mr s .  Fl or i a n a l s o t e s t i f i e d t ha t  t he

s c hool  s ys t e m i n Pont e  Ve dr a  woul d pr ove  be ne f i c i a l  t o  Na t ha ni e l

a nd woul d he l p hi m wi t h hi s  a t t e nt i on de f i c i t  di s or de r .   The r e
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wa s  t e s t i mony t ha t  t he  f a mi l y woul d ha ve  t he  oppor t uni t y  t o  l i ve

i n muc h ni c e r  hous i ng t ha n t he y c oul d a f f or d i n  Knoxvi l l e .   The r e

wa s  a l s o t e s t i mony t o  t he  e f f e c t  t ha t  Na t ha ni e l  wa s  unha ppy wi t h

t he  c ur r e nt  vi s i t a t i on a r r a nge me nt .  

The  Tr i a l  Cour t  f ound t ha t  Mr s .  Fl or i a n woul d ha ve  a n

i nc r e a s e d oppor t uni t y  t o  r e a c t i va t e  he r  nur s i ng l i c e ns e  a nd,

t he r e a f t e r ,  he r  e mpl oyme nt  oppor t uni t i e s  woul d be  mor e  ve r s a t i l e .  

The  Tr i a l  J udge  a l s o f ound t ha t  t he  move  woul d be  i n  t he  be s t

i nt e r e s t  a nd we l f a r e  of  Na t ha ni e l  a nd t ha t  he  woul d be  be ne f i t e d

by ha vi ng a  ha ppi e r ,  mor e  a dj us t e d pa r e nt .   The r e a f t e r ,  t he  Tr i a l

J udge  gr a nt e d Mr s .  Fl or i a n’ s  mot i on t o  r e move  Na t ha ni e l  t o  Pont e

Ve dr a ,  modi f i e d Dr .  Ede nf i e l d’ s  vi s i t a t i on r i ght s  a nd de ni e d Mr s .

Fl or i a n’ s  r e que s t  f or  a t t or ne y f e e s .   As  a l r e a dy not e d,  bot h

pa r t i e s  a l s o a ppe a l e d t hi s  or de r .

  

Dr .  Ede nf i e l d a r gue s  t ha t  J udge  Mc Le l l a n e r r e d by

a l l owi ng Mr s .  Fl or i a n t o  r e move  Na t ha ni e l  t o  Fl or i da .   He  a r gue s

t ha t  t he r e  wa s  not  a  s uf f i c i e nt  s howi ng of  c ha nge d c i r c ums t a nc e s

be t we e n t he  f i r s t  a nd s e c ond t r i a l s  a nd t ha t  t he  out c ome  of  t he

f i r s t  pr oc e e di ng,  whi c h de ni e d Mr s .  Fl or i a n’ s  mot i on t o  r e move ,

i s  r e s  j udi c a t a .   Howe ve r ,  t he  Tr i a l  J udge  f ound t ha t  t he  f a c t

t ha t  Mr .  Fl or i a n ha d f ound e mpl oyme nt  i n  Pont e  Ve dr a  i n  t he

i nt e r i m pe r i od wa s  a  c ha nge  i n  c i r c ums t a nc e s .  

As  i s  s t a t e d i n Ta yl or  v .  Ta yl or ,  849 S. W. 2d 319

( Te nn. 1993) ,  t he  bur de n of  pr oof  i s  upon Mr s .  Fl or i a n,  a s  t he



7

pe t i t i oni ng pa r t y ,  t o  s how t ha t  r e mova l  f r om t he  j ur i s di c t i on i s

i n  t he  c hi l d’ s  be s t  i nt e r e s t .   Tha t  bur de n i s  s hi f t e d upon a

pr i ma  f a c i a  s howi ng of  a  good- f a i t h  r e a s on f or  t he  move  a nd t ha t

t he  move  i s  c ons i s t e nt  wi t h t he  c hi l d’ s  be s t  i nt e r e s t .   Onc e  t he

bur de n i s  s hi f t e d,  Dr .  Ede nf i e l d mus t  s how by a  pr e ponde r a nc e  of

t he  e vi de nc e  t ha t  r e mova l  i s  a dve r s e  t o  t he  be s t  i nt e r e s t  of

Na t ha ni e l .   Howe ve r ,  " t he  mot i ve s  of  t he  c us t odi a l  pa r e nt  i n

ma ki ng t he  move  mus t  a ppe a r  t o  be  va l i d ,  t ha t  i s ,  not  i nt e nde d t o

de f e a t  or  de t e r  vi s i t a t i on by t he  non- c us t odi a l  pa r e nt . "   

The r e  wa s  pr oof  a t  t r i a l  t ha t  Mr .  Fl or i a n ha d be e n

uns uc c e s s f ul  i n  f i ndi ng s a t i s f a c t or y e mpl oyme nt  i n  t he  Knoxvi l l e

a r e a .   The  r e c or d s hows  t ha t  pr i or  t o  t he  s e c ond pr oc e e di ng,  Mr .

Fl or i a n s e c ur e d e mpl oyme nt  i n  Pont e  Ve dr a ,  whi c h,  a s  a l r e a dy

not e d,  of f e r e d a  t wo- t hi r ds  i nc r e a s e  i n  c ompe ns a t i on f r om wha t  he

wa s  ma ki ng i n Knoxvi l l e .   Mr s .  Fl or i a n t e s t i f i e d t ha t  s he  woul d

ha ve  t he  pot e nt i a l  t o  ma ke  mor e  mone y i n  Fl or i da  a nd woul d be

a bl e  t o  ge t  pr e f e r e nt i a l  wor k s c he dul e s .   I n  l i ght  of  t hi s

e vi de nc e ,  we  a gr e e  wi t h t he  Tr i a l  Cour t  t ha t  Mr s .  Fl or i a n of f e r e d

a  good f a i t h  r e a s on f or  t he  move  a nd ma de  a  s uf f i c i e nt  s howi ng

t ha t  t he  move  woul d be  i n  Na t ha ni e l ’ s  be s t  i nt e r e s t .   Suc h a

s howi ng by Mr s .  Fl or i a n i s  s uf f i c i e nt  t o  c a r r y he r  bur de n of

pr oof  unde r  Ta yl or .

Thus ,  t he  bur de n i s  s hi f t e d t o  Dr .  Ede nf i e l d t o  pr ove

by a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  t he  move  i s  not  i n

Na t ha ni e l ’ s  be s t  i nt e r e s t .   Dr .  Ede nf i e l d doe s  not  a s s e r t  t ha t
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t he  move  woul d be  a dve r s e  t o  t he  be s t  i nt e r e s t  of  t he  c hi l d  a s  i s

r e qui r e d unde r  t he  Ta yl or  s c he me .   I ns t e a d,  Dr .  Ede nf i e l d a r gue s

t ha t  t he  c ha nge  i n  c i r c ums t a nc e s  wa s  " c r e a t e d"  b y t he  Fl or i a ns .

The r e f or e ,  t he  mot i on t o  r e move  s houl d be  di s a l l owe d.   He r e ,

t he r e  wa s  e vi de nc e  t ha t  woul d s how t ha t  t he  Fl or i a ns  s ought  t o

r e l oc a t e  i n  or de r  t o  f i nd be t t e r  e mpl oyme nt  oppor t uni t i e s ,  be t t e r

hous i ng,  a nd be t t e r  e duc a t i ona l  oppor t uni t i e s .   Al l  of  t he s e

a s pe c t s  of  t he  r e l oc a t i on woul d e nur e  t o  t he  be ne f i t  of  Na t ha ni e l

a nd t he  Tr i a l  J udge  s o f ound.   Wi t hout  ma ki ng a  f i ndi ng a s  t o

whe t he r  t he  Fl or i a ns  c r e a t e d t he  c ha nge  i n  c i r c ums t a nc e s ,  Dr .

Ede nf i e l d ha s  not  me t  hi s  bur de n unde r  Ta yl or  unl e s s  i t  i s  pr ove d

by a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  t he  move  wi l l  not  be  i n

Na t ha ni e l ’ s  be s t  i nt e r e s t .   By f a i l i ng t o s how t ha t  t he  move

woul d not  be  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d ,  Dr .  Ede nf i e l d ha s

f a i l e d t o  c a r r y hi s  bur de n unde r  Ta yl or .   Thus ,  we  a f f i r m J udge

Mc Le l l a n’ s  f i ndi ngs  on t hi s  i s s ue .      

Ne xt ,  Dr .  Ede nf i e l d a ppe a l s  t he  de c i s i on t o  i nc r e a s e

c hi l d  s uppor t ,  a r gui ng t ha t  J udge  Tha ye r  e r r e d i n  i nc r e a s i ng t he

a mount  of  c hi l d  s uppor t  f r om $1750 t o  $2300.   Howe ve r ,  Mr s .

Fl or i a n a s s e r t s  t ha t  t he  Tr i a l  Cour t  i n t he  f i r s t  he a r i ng e r r e d

i n or de r i ng a n i nc r e a s e  i n  Dr .  Ede nf i e l d’ s  c hi l d  s uppor t

obl i ga t i ons  onl y up t o  $2300.   Mr s .  Fl or i a n ha s  i ndi c a t e d t hr ough

he r  a f f i da vi t  t ha t  s he  ne e ds  $3235 f or  Na t ha ni e l ’ s  s uppor t .

Be f or e  a  t r i a l  c our t  ma y i nc r e a s e  c hi l d  s uppor t  i t  mus t

f i nd t ha t  t he r e  ha s  be e n a  s ubs t a nt i a l  a nd ma t e r i a l  c ha nge  i n



2 T. C. A.  3 6 - 5 - 1 0 1  wa s  a me n d e d  i n  1 9 9 4 .   S e e  1 9 9 4  Te n n .  Pu b .  Ac t s  Ch .

9 8 7  § 3 ( b ) .   Th e  a me n d e d  v e r s i o n  r e q u i r e s  a  f i n d i n g  o f  " s i g n i f i c a n t  v a r i a n c e "

b e t we e n  t h e  s t a t u t o r y  g u i d e l i n e s  a n d  t h e  a mo u n t  o f  s u p p o r t  c u r r e n t l y  o r d e r e d

i n  o r d e r  t o  i n c r e a s e  c h i l d  s u p p o r t .   T. C. A.  3 6 - 5 - 1 0 1 .   Be c a u s e  t h i s  c a s e  wa s

d e c i d e d  p r i o r  t o  t h e  a me n d me n t ,  we  wi l l  e v a l u a t e  t h e  mo d i f i c a t i o n  u n d e r  t h e

" ma t e r i a l  c h a n g e  i n  c i r c u ms t a n c e s "  t e s t .
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c i r c ums t a nc e s  t ha t  oc c ur r e d s i nc e  t he  da t e  of  t he  or i gi na l  or de r .  

T. C. A.  36- 5- 101( a ) ( 1) ( 1993) . 2  Dr .  Ede nf i e l d a r gue s  t ha t  t he

Tr i a l  J udge  e r r e d i n  f i ndi ng t ha t  a  s ubs t a nt i a l  a nd ma t e r i a l

c ha nge  i n  c i r c ums t a nc e s  ha d be e n s hown.   Howe ve r ,  t he  Tr i a l  J udge

s t a t e d t ha t  t he  f a c t  t ha t  c us t ody ha d be e n c ha nge d f r om j oi nt

c us t ody t o  s ol e  c us t ody i n  f a vor  of  Mr s .  Fl or i a n wa s  a

s i gni f i c a nt  c ha nge  i n  c i r c ums t a nc e s  be c a us e  t he  or i gi na l  or de r

c ont e mpl a t e d t ha t  t he  t i me  s pe nt  wi t h Na t ha ni e l  woul d be  s pl i t

e qua l l y .

Dr .  Fl or i a n c or r e c t l y  poi nt s  out  t ha t  t he  or i gi na l

or de r  pr ovi de d t ha t  Na t ha ni e l  s houl d r e s i de  pr i ma r i l y  wi t h hi s

mot he r  r a t he r  t ha t  a  s pl i t  c us t ody a r r a nge me nt .   Howe ve r ,  a l l

pr i or  c us t ody a gr e e me nt s  be t we e n t he  pa r t i e s  pr ovi de d f or  " j oi nt "

c us t ody a nd t he  1993 pr oc e e di ng,  f r om whi c h Dr .  Ede nf i e l d

a ppe a l s ,  c ha nge s  t ha t  a r r a nge me nt  f r om j oi nt  c us t ody t o  s ol e

c us t ody i n  Mr s .  Fl or i a n.   Pur s ua nt  t o  t he  c ha nge  f r om j oi nt  t o

s ol e  c us t ody,  t he  Tr i a l  J udge  de c r e a s e d Dr .  Ede nf i e l d’ s

vi s i t a t i on r i ght s .   The  Tr i a l  Cour t  f ound t hi s  t o  be  s uf f i c i e nt

t o  f i nd a  c ha nge  i n  c i r c ums t a nc e s .   

We  a gr e e  t ha t  t he  c ha nge  of  c us t ody f r om j oi nt  c us t ody

t o s ol e  c us t ody i n  f a vor  of  Mr s .  Fl or i a n wa s  a  c ha nge  of

c i r c ums t a nc e s  whi c h wa s  s uf f i c i e nt l y  ma t e r i a l  t o  wa r r a nt  a  c ha nge



3 Dr .  Ed e n f i e l d  e a r n e d  $ 4 8 1 , 9 3 6  i n  1 9 9 2 ;  $ 4 0 3 , 3 1 2  i n  1 9 9 1 ;  a n d

$ 3 4 6 , 1 8 5  i n  1 9 9 0 .
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i n t he  s uppor t  a mount .   The  Tr i a l  J udge  f ound t ha t  t he  f i r s t

de c r e e  e nvi s i one d a  r e l a t i ons hi p i n  whi c h c us t ody woul d be  s ha r e d

e qua l l y  be t we e n Dr .  Ede nf i e l d a nd Mr s .  Fl or i a n.   By t he  t i me  of

t he  f i r s t  t r i a l  t hi s  wa s  no l onge r  t he  c a s e .   Al s o,  t he  i nc r e a s e

i nc l ude d Na t ha ni e l ' s  pr i va t e  s c hool  t ui t i on.   The  Tr i a l  J udge

f ound t he r e  t o  be  a  s uf f i c i e nt  ma t e r i a l  c ha nge  i n  c i r c ums t a nc e s ,

a nd we  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  on t hi s  i s s ue .

Mr s .  Fl or i a n,  on t he  ot he r  ha nd,  a r gue s  t ha t  J udge

Tha ye r  e r r e d by i nc r e a s i ng Dr .  Ede nf i e l d’ s  s uppor t  obl i ga t i ons  by

onl y $550 pe r  mont h.   Mr s .  Fl or i a n not e s  t ha t  t he  $2300 a wa r de d

by J udge  Tha ye r  r e pr e s e nt s  l e s s  t ha n s i x  pe r c e nt  of  Dr .

Ede nf i e l d’ s  mont hl y i nc ome . 3  Mr s .  Fl or i a n c i t e s  us  t o t he

Te nne s s e e  Chi l d Suppor t  Gui de l i ne s  c ont a i ne d i n  Te nn.  Comp.  R.

And Re gs .  Ch.  1240- 2- 4.   The  gui de l i ne s  pr ovi de  t ha t  f or  one

c hi l d ,  21 pe r c e nt  of  t he  non- c us t odi a l  pa r e nt ’ s  ne t  i nc ome  s houl d

be  de vot e d t o  s uppor t .   Te nn.  Comp.  R.  And Re gs .  Ch.  1240- 2- 4-

. 03( 5) .  

I n Na s h v.  Mul l e ,  846 S. W. 2d 803 ( Te nn. 1993) ,  t he

Supr e me  Cour t  a ddr e s s e d t he  a ppr opr i a t e  a ppl i c a t i on of  t he

Gui de l i ne s  whe n t he  non- c us t odi a l  pa r e nt ’ s  i nc ome  e xc e e ds  $6250.  

The r e ,  t he  Cour t  s t a t e d t ha t  t he  Gui de l i ne s  pe r mi t  a n a wa r d of

gr e a t e r  t ha n 21 pe r c e nt  of  $6250 wi t hout  a  s pe c i f i c  s howi ng of

ne e d by t he  c us t odi a l  pa r e nt .   The  Cour t  s t a t e d t ha t  t he  t r i a l

Cour t  s houl d ha ve  t he  di s c r e t i on t o  ma ke  a  de t e r mi na t i on of  a
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s uppor t  a wa r d whe n t he  non- c us t odi a l  pa r e nt ’ s  mont hl y i nc ome

e xc e e ds  $6250.   Suc h i s  t he  pr e s e nt  c a s e .   Mr s .  Fl or i a n ha s  not

poi nt e d t o  a ny a bus e  of  di s c r e t i on by J udge  Tha ye r .   As  t he  Cour t

s t a t e d i n Na s h v.  Mul l e ,  " Twe nt y- one  pe r c e nt  of  a n e nor mous

mont hl y i nc ome  ma y pr ovi de  f a r  mor e  mone y t ha n mos t  r e a s ona bl e ,

we a l t hy pa r e nt s  woul d a l l ot  f or  t he  s uppor t  of  one  c hi l d . "

Mr s .  Fl or i a n a ppe a l s  J udge  Mc Le l l a n’ s  c ha nge  of

vi s i t a t i on.   Af t e r  gr a nt i ng Mr s .  Fl or i a n’ s  r e que s t  t o r e move

Na t ha ni e l  t o  Fl or i da ,  J udge  Mc Le l l a n modi f i e d Dr .  Ede nf i e l d’ s

vi s i t a t i on r i ght s  t o  a c c ount  f or  t he  i nc r e a s e d ge ogr a phi c

s e pa r a t i on a nd t o  i ns ur e  a n ongoi ng r e l a t i ons hi p be t we e n Dr .

Ede nf i e l d a nd hi s  s on.   Mr s .  Fl or i a n a r gue s  t ha t  t he  vi s i t a t i on

or de r e d by J udge  Mc Le l l a n wa s  i na ppr opr i a t e  a nd e xc e s s i ve .

  The  de t a i l s  of  vi s i t a t i on a r e  wi t hi n t he  di s c r e t i on of

t he  t r i a l  c our t .   Edwa r ds  v.  Edwa r ds ,  501 S. W. 2d 283 ( Te nn. App.

1973) .   The  de c i s i on of  t he  t r i a l  c our t  r e ga r di ng vi s i t a t i on wi l l

not  be  di s t ur be d unl e s s  t he r e  i s  a n a bus e  of  di s c r e t i on.   Sut t l e s

v.  Sut t l e s ,  748 S. W. 2d 427 ( Te nn. 1988) ;  Gr a nt  v .  Gr a nt ,  39

Te nn. App.  539,  286 S. W. 2d 349 ( 1954) .   " [ R] e mova l  of  t he  c hi l d

f r om t he  j ur i s di c t i on ma y r e qui r e  r e s c he dul i ng of  t he  non-

c us t odi a l  pa r e nt ’ s  vi s i t a t i on. "   Ta yl or ,  s upr a .   Mr s .  Fl or i a n

poi nt s  t o  no c l e a r  a bus e  of  di s c r e t i on of  t he  Tr i a l  J udge .  

The r e f or e ,  we  a r e  not  pe r s ua de d t o  r e ve r s e  t he  f i ndi ngs  of  t he

Tr i a l  J udge .
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Fi na l l y,  Mr s .  Fl or i a n c ha r ge s  t ha t  t he  Tr i a l  J udge  i n

t he  f i r s t  pr oc e e di ng e r r e d by f a i l i ng t o  a wa r d Mr s .  Fl or i a n 

a t t or ne y f e e s  a nd c os t s  a f t e r  he  a wa r de d he r  s ol e  c us t ody of

Na t ha ni e l  a nd i nc r e a s e d Dr .  Ede nf i e l d’ s  s uppor t  obl i ga t i on.   I t

i s  he r  c ont e nt i on t ha t  Te nne s s e e  c a s e  l a w di c t a t e s  t ha t  a

c us t odi a l  pa r e nt  i s  e nt i t l e d  t o  a t t or ne ys  f e e s  a nd c os t s  f or

r e pr e s e nt a t i on i n  a  c us t ody modi f i c a t i on pr oc e e di ng.   

At t or ne y f e e s  i n  c us t ody a nd s uppor t  c a s e s  a r e

a ut hor i z e d by s t a t ut e  i n  Te nne s s e e .   T. C. A.  36- 5- 103( c ) .   Se e

a l s o De a s  v.  De a s ,  774 S. W. 2d 167 ( Te nn. 1989) .   Howe ve r ,  t he

s t a t ut e  a l s o di r e c t s  t ha t  t he  de c i s i on t o  gr a nt  s uc h a n a wa r d

l i e s  wi t hi n t he  di s c r e t i on of  t he  t r i a l  c our t .   " I n t he  a wa r di ng

of  a t t or ne y’ s  f e e s  i n  c us t ody c a s e s ,  t he  t r i a l  c our t  i s  gi ve n

wi de  di s c r e t i on a nd t hi s  Cour t  wi l l  not  i nt e r f e r e  i n t he  e xe r c i s e

of  t ha t  di s c r e t i on i n  t he  a bs e nc e  of  a  c l e a r  s howi ng of  a bus e . "

Sa l i s bur y v.  Sa l i s bur y,  657 S. W. 2d 761 ( Te nn. App. 1983) ;  Gr a nt ,

s upr a .   Mr s .  Fl or i a n ha s  f a i l e d t o  s how a ny a bus e  of  di s c r e t i on

on be ha l f  of  t he  Tr i a l  Cour t .   The r e f or e ,  we  a f f i r m t he  Tr i a l

Cour t  on t he  i s s ue  of  a t t or ne y f e e s  a nd c os t s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt s  of  t he  Tr i a l

Cour t s  a r e  a f f i r me d a nd t he  c a us e s  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs ,  i f  a ny,  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f  a ga i ns t  Mr s .

Fl or i a n a nd one - ha l f  a ga i ns t  Dr .  Ede nf i e l d.
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