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Jacqueline S. Edenfield Florian and her forner husband,
Mark Emmett Edenfiel d, appeal orders entered in the Crcuit Court
for Sullivan County. The appeals arise fromtwo separate
proceedi ngs involving their mnor child, which have been

consolidated in this Court.



The first appeal arose after a hearing conducted by
Judge Thayer in the Sullivan County Law Court upon Ms. Florian's
notion to relocate with her mnor child to the Jacksonville,
Fl orida, area or to Nashville, Tennessee. Judge Thayer denied
her petition to relocate, but increased child support, nodified
Dr. Edenfield s visitation rights and denied Ms. Florian's

request for attorney fees.

Wiile the first appeal was pending, Ms. Florian filed
a new petition requesting to relocate with the parties' m nor
child to Ponte Vedra, Florida, and to nodify visitation. Judge
John McLellan, in the Sullivan County Law Court, granted Ms.
Florian’s petition to relocate with the child and nodified Dr.
Edenfield s visitation accordingly. Ms. Florian s request for

attorney fees was agai n deni ed.

The followng is a sunmary of the findings of fact of
both of the Courts below. The parties were divorced in 1986.
They continued to cohabit for five years. On April 22, 1991,
they entered into an agreed order which provided for joint
custody of the parties' mnor child, Nathaniel. Dr. Edenfield
was to have visitation wth Nathaniel three week-ends per nonth,
three of six Thanksgivings, spring breaks, and the first half of
Christmas break. Dr. Edenfield was also to pay $1500 per nonth
in child support, maintain nedical insurance for Nathaniel, and
pay all necessary nedical, dental, optical, and prescription drug

bills. In August of 1991, the parties separated and Ms. Florian



and Nat hani el noved from Edenfield s hone in Kingsport to

Knoxvill e where Ms. Florian was to attend nursing school.

On Cctober 21, 1992, Ms. Florian petitioned the Tri al
Court seeking nodification of the agreed order. Ms. Florian
sought sol e custody, increased child support and a reduction in
visitation. She |ater anended her petition on April 1, 1993,
asking the Trial Court to allow her to renove Nathaniel to
Nashville. At trial, Ms. Florian requested alternatively that
she be permitted to renove the child to Jacksonville, Florida.
Ms. Florian had married Janmes Florian in May of 1993. She
clainmed at the first trial that neither she nor her husband coul d

find satisfactory enploynent in Knoxville.

M. Florian holds a Bachelor’s degree in
Managenent / Human Resources from East Tennessee State University.
At the first trial, there was testinony that M. Florian had five
jobs in the preceding four years. At trial, M. Florian
testified that he had sent resunmes to Nashville and to
Jacksonvill e, but had received no offers of enploynent from
either locale. Ms. Florian had been a |licensed practical nurse
prior to her pregnancy with Nathaniel. At the tinme of both
trials, her nursing |license was not active. However, she
testified that she would be able to return to work as a |licensed
practical nurse with either a refresher course in Nashville or

the reactivation of her license in Jacksonville.



At the tinme of the first trial, Nathaniel was in fourth
grade at Bl uegrass Elenentary School in Knoxville. There was
testinmony that his grades had been inproving. Due to his
attention deficit disorder, Nathaniel was placed in a Speci al
Resources Program which was in addition to the basic school
program He al so spent an additional one hour each day with a
teacher to help himin subjects with which he was havi ng

difficulty.

Dr. Edenfield is an anesthesiol ogist in Kingsport. He
has 24 weeks of paid vacation per year and, additionally, there
are sone weeks in which he is on call but does not have to be in
the office unless there is an energency. He had exercised only
some of the visitation opportunities granted by the agreed order.
However, through his inconme, he had the ability to take Nathanie
on many vacations, the |likes of which Ms. Florian is unable to
afford. Also, during tinmes of visitation he and Nat hani el

engaged in many activities together.

At the first trial, Ms. Florian's expert, Dr. Vey
Nordqui st, testified that in his opinion sole custody should be
awarded to Ms. Florian and that neither of the proposed
rel ocati ons woul d harm Nat haniel. Dr. Nordquist also testified
that Ms. Florian wanted to physically distance herself fromDr.
Edenfi el d, whose expert, Dr. B. Wayne Lanthorn al so gave

testinmony that Ms. Florian wanted to get away from Dr. Edenfield



and that neither of the proposed noves would be in the best

i nterest of the child.

Based on a finding that the parties could not
communi cate wel |l enough to nake the present custody arrangenent
work, the Trial Court changed the parties’ custody arrangenent
fromjoint to sole custody in favor of Ms. Florian. Dr.
Edenfield s visitation privileges were nodi fied accordingly.
Al so, Dr. Edenfield s child support obligations were increased
from $1750 to $2300 per nonth.' The Trial Court justified this
i ncrease by finding that the original decree invisioned equa
time spent with each parent and Ms. Florian was to pay tuition
for private schooing out of the increased anount. Ms. Florian’s
request to renove Nat hani el was deni ed because neither she nor
her husband had obtai ned enpl oynent in Nashville or the
Jacksonville area. As already noted, both parties appealed this

order.

In June of 1994, Ms. Florian again petitioned the
Trial Court to allow her to relocate with Nathaniel. After the
first hearing, M. Florian accepted enploynent in Ponte Vedra,
whi ch paid two-thirds nore than his prior job in Knoxville. Ms.
Florian testified that she anticipated she would be able to find
enpl oynent there as well. Ms. Florian also testified that the
school systemin Ponte Vedra woul d prove beneficial to Nathaniel

and would help himwith his attention deficit disorder. There

1 This order was entered on January 25, 1994, prior to the effective

date of the amended gui deli nes.



was testinony that the famly would have the opportunity to live
I n much nicer housing than they could afford in Knoxville. There
was al so testinony to the effect that Nathaniel was unhappy with

the current visitation arrangenent.

The Trial Court found that Ms. Florian would have an

i ncreased opportunity to reactivate her nursing |icense and,
thereafter, her enpl oynent opportunities would be nore versatile.
The Trial Judge al so found that the nove would be in the best
interest and wel fare of Nathaniel and that he would be benefited
by having a happier, nore adjusted parent. Thereafter, the Trial
Judge granted Ms. Florian’s notion to renove Nathaniel to Ponte
Vedra, nmodified Dr. Edenfield s visitation rights and denied Ms.
Florian’s request for attorney fees. As already noted, both

parties al so appeal ed this order.

Dr. Edenfield argues that Judge MLellan erred by
allowng Ms. Florian to renove Nathaniel to Florida. He argues
that there was not a sufficient show ng of changed circunstances
between the first and second trials and that the outcone of the
first proceeding, which denied Ms. Florian’s notion to renove,

is res judicata. However, the Trial Judge found that the fact

that M. Florian had found enploynent in Ponte Vedra in the

I nterimperiod was a change in circunstances.

As is stated in Taylor v. Taylor, 849 S. W2d 319

(Tenn. 1993), the burden of proof is upon Ms. Florian, as the



petitioning party, to show that renoval fromthe jurisdiction is

in the child s best interest. That burden is shifted upon a

prima facia showi ng of a good-faith reason for the nove and t hat
the nove is consistent with the child s best interest. Once the
burden is shifted, Dr. Edenfield must show by a preponderance of
t he evidence that renoval is adverse to the best interest of

Nat hani el . However, "the notives of the custodial parent in
maki ng the nove nust appear to be valid, that is, not intended to

defeat or deter visitation by the non-custodial parent.”

There was proof at trial that M. Florian had been
unsuccessful in finding satisfactory enploynment in the Knoxville
area. The record shows that prior to the second proceedi ng, M.
Fl ori an secured enpl oynent in Ponte Vedra, which, as already
noted, offered a two-thirds increase in conpensation fromwhat he
was making in Knoxville. Ms. Florian testified that she woul d
have the potential to make nore noney in Florida and woul d be
able to get preferential work schedules. In light of this
evi dence, we agree with the Trial Court that Ms. Florian offered
a good faith reason for the nove and nade a sufficient show ng
that the nove would be in Nathaniel’s best interest. Such a
showi ng by Ms. Florian is sufficient to carry her burden of

proof under Tayl or.

Thus, the burden is shifted to Dr. Edenfield to prove
by a preponderance of the evidence that the nove is not in

Nat haniel’s best interest. Dr. Edenfield does not assert that



t he nove woul d be adverse to the best interest of the child as is
requi red under the Taylor schenme. Instead, Dr. Edenfield argues
that the change in circunstances was "created" by the Florians.
Therefore, the notion to renove should be disallowed. Here,
there was evidence that would show that the Florians sought to
relocate in order to find better enploynent opportunities, better
housi ng, and better educational opportunities. Al of these
aspects of the relocation would enure to the benefit of Nathani el
and the Trial Judge so found. Wthout making a finding as to
whet her the Florians created the change in circunstances, Dr.
Edenfi el d has not nmet his burden under Taylor unless it is proved
by a preponderance of the evidence that the nove will not be in
Nat haniel s best interest. By failing to show that the nove
woul d not be in the best interest of the child, Dr. Edenfield has
failed to carry his burden under Taylor. Thus, we affirm Judge

McLellan’s findings on this issue.

Next, Dr. Edenfield appeals the decision to increase
child support, arguing that Judge Thayer erred in increasing the
amount of child support from $1750 to $2300. However, Ms.

Fl orian asserts that the Trial Court in the first hearing erred
in ordering an increase in Dr. Edenfield s child support
obligations only up to $2300. Ms. Florian has indicated through

her affidavit that she needs $3235 for Nathaniel’s support.

Before a trial court may increase child support it nust

find that there has been a substantial and material change in



circunstances that occurred since the date of the original order
T.C.A 36-5-101(a)(1)(1993).% Dr. Edenfield argues that the

Trial Judge erred in finding that a substantial and materi al
change in circunstances had been shown. However, the Trial Judge
stated that the fact that custody had been changed fromj oi nt
custody to sole custody in favor of Ms. Florian was a
significant change in circunstances because the original order
contenplated that the tinme spent with Nathaniel would be split

equal ly.

Dr. Florian correctly points out that the origina
order provided that Nathaniel should reside primarily with his
not her rather that a split custody arrangenent. However, al
prior custody agreements between the parties provided for "joint"
custody and the 1993 proceeding, fromwhich Dr. Edenfield
appeal s, changes that arrangenent fromjoint custody to sole
custody in Ms. Florian. Pursuant to the change fromjoint to
sol e custody, the Trial Judge decreased Dr. Edenfield s

visitation rights. The Trial Court found this to be sufficient

to find a change in circunstances.

We agree that the change of custody fromjoint custody
to sole custody in favor of Ms. Florian was a change of

ci rcunst ances which was sufficiently material to warrant a change

2 T.C. A. 36-5-101 was amended in 1994. See 1994 Tenn. Pub. Acts Ch.
987 83(b). The amended version requires a finding of "significant variance"”
bet ween the statutory guidelines and the amount of support currently ordered
in order to increase child support. T.C. A 36-5-101. Because t his case was
deci ded prior to the amendment, we will evaluate the modification under the
"material change in circumstances" test.

9



I n the support anmobunt. The Trial Judge found that the first
decree envisioned a relationship in which custody woul d be shared
equal |y between Dr. Edenfield and Ms. Florian. By the tine of
the first trial this was no | onger the case. Also, the increase
i ncl uded Nathaniel's private school tuition. The Trial Judge
found there to be a sufficient material change in circunstances,

and we affirmthe judgnent of the Trial Court on this issue.

Ms. Florian, on the other hand, argues that Judge
Thayer erred by increasing Dr. Edenfield s support obligations by
only $550 per month. Ms. Florian notes that the $2300 awarded
by Judge Thayer represents |ess than six percent of Dr.
Edenfield’s nonthly incone.®> Ms. Florian cites us to the
Tennessee Child Support Cuidelines contained in Tenn. Conp. R
And Regs. Ch. 1240-2-4. The guidelines provide that for one
child, 21 percent of the non-custodial parent’s net incone should
be devoted to support. Tenn. Conp. R And Regs. Ch. 1240-2-4-

.03(5).

In Nash v. Miulle, 846 S.W2d 803 (Tenn.1993), the

Suprene Court addressed the appropriate application of the

Gui del i nes when the non-custodial parent’s inconme exceeds $6250.
There, the Court stated that the Guidelines permt an award of
greater than 21 percent of $6250 w thout a specific show ng of
need by the custodial parent. The Court stated that the trial

Court shoul d have the discretion to nake a determ nati on of a

8 Dr. Edenfield earned $481,936 in 1992; $403,312 in 1991; and
$346, 185 in 1990.
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support award when the non-custodial parent’s nonthly incone
exceeds $6250. Such is the present case. Ms. Florian has not
poi nted to any abuse of discretion by Judge Thayer. As the Court

stated in Nash v. Mille, "Twenty-one percent of an enornous

mont hly inconme may provide far nore noney than nost reasonabl e,

weal t hy parents would allot for the support of one child.”

Ms. Florian appeal s Judge MLellan’s change of
visitation. After granting Ms. Florian’s request to renove
Nat haniel to Florida, Judge McLellan nodified Dr. Edenfield s
visitation rights to account for the increased geographic
separation and to insure an ongoi ng rel ationship between Dr.
Edenfield and his son. Ms. Florian argues that the visitation

ordered by Judge McLell an was i nappropriate and excessi ve.

The details of visitation are wwthin the discretion of

the trial court. Edwards v. Edwards, 501 S.W2d 283 (Tenn. App.
1973). The decision of the trial court regarding visitation wl]l
not be disturbed unless there is an abuse of discretion. Suttles

V. Suttles, 748 S.W2d 427 (Tenn.1988); G ant v. Gant, 39

Tenn. App. 539, 286 S.W2d 349 (1954). "[R]enoval of the child
fromthe jurisdiction may require rescheduling of the non-
custodi al parent’s visitation." Taylor, supra. Ms. Florian
points to no clear abuse of discretion of the Trial Judge.
Therefore, we are not persuaded to reverse the findings of the

Trial Judge.
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Finally, Ms. Florian charges that the Trial Judge in
the first proceeding erred by failing to award Ms. Florian
attorney fees and costs after he awarded her sol e custody of
Nat hani el and increased Dr. Edenfield s support obligation. It
I's her contention that Tennessee case | aw dictates that a
custodial parent is entitled to attorneys fees and costs for

representation in a custody nodification proceeding.

Attorney fees in custody and support cases are
authorized by statute in Tennessee. T.C A 36-5-103(c). See

also Deas v. Deas, 774 S.W2d 167 (Tenn.1989). However, the

statute also directs that the decision to grant such an award
lies within the discretion of the trial court. "In the awarding
of attorney’s fees in custody cases, the trial court is given

wi de discretion and this Court will not interfere in the exercise
of that discretion in the absence of a clear showi ng of abuse.”

Salisbury v. Salisbury, 657 S.W2d 761 (Tenn. App.1983); G ant,

supra. Ms. Florian has failed to show any abuse of discretion
on behalf of the Trial Court. Therefore, we affirmthe Trial

Court on the issue of attorney fees and costs.

For the foregoing reasons the judgnments of the Trial
Courts are affirnmed and the causes remanded for such further
proceedi ngs, if any, as may be necessary and collection of costs
bel ow. Costs of appeal are adjudged one-hal f against Ms.

Fl ori an and one-hal f against Dr. Edenfield.
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Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.

Charl es D. Susano, Jr., J.
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